COMMENTS OF MAINE ATTORNEY GENERAL JANET T. MILLS ON EPA’S
REVIEW OF MAINE WATER QUALITY STANDARD REVISIONS AS THEY APPLY
IN INDIAN TERRITORIES

SEPTEMBER 13, 2013

The State of Maine, by and through its Office of Attorney General, hereby submits the
following comments in response to EPA’s “Public Notice of EPA’s Review of Maine Water
Quality Standard Revisions as They Apply in Indian Territories.” EPA secks comments on the
State’s authority under the Maine Implementing Act, 30 M.R.S.A. §§ 6401 ef seq. (“MIA”) and
Maine Indian Land Claims Settlement Act, 25 U.S.C. §§ 1721 et seq. (“MICSA”) to set water
quality standards (“WQS”) in Indian territories, and on whether these particular WQS revisions
adequately protect water quality in Indian territories. Pursuant to the operative statutes, Maine
has the authority and responsibility to establish WQS for all of the waters of the State, including
any waters within or near Indian tertitoties, and the statutes do not permit EPA or any of the
Maine Tribes to set WQS in the State’s stead, as is more fully explained below.

EPA’s Current Review is Unlawful and Unnecessary

At the outset, we object to EPA’s review process, which is unlawful. ;EPA’S authority
over state water quality standards is set forth at 33 U.S.C. § 1313(c)(3), which authorizes EPA to
specify any changes to the proposed standards the agency believes are necessary under the Clean
Water Act (“CWA”) within 90 days of their submission. The standards in question here were
submitted to EPA in January of 2013, and 90 days has long since passed. Therefore, EPA has no
authority to require any changes to these standards in connection with their federal approval.

Additionally, there is no legitimate reason for EPA to establish a separate federal notice
and comment process concerning these proposed standards. In its notice EPA says it is soliciting

comment “in case” some members of the public were not aware that the State intended to apply
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these standards to Indian waters. As the state rulemaking record makes clear, and as EPA knows
well given its own participation in that process, one of the central issues commenters addressed
was whether the standards were sufficiently protective of Indian sub.sistence fishers. These
commenters included the Penobscot Nation and EPA, both of which submitted extensive
comments, as well as the Houlton Band of Maliseet Indians. The record shows that Maine’s
Native American community was well aware of the rulemaking and actively participated in it.
This being the case, it is a mystery which “members of the public” EPA believes may have
missed their chance to comment at the state level because they were unaware these standards
would apply to Indian territories. Once again EPA is acting as a “roving commission,”
presumably in order to justify an outcome where EPA has some new-found WQS jurisdiction.
See Michigan v. EPA, 268 F.3d 1075, 1084-86 (D.C. Cir. 2001). Courts have been highly critical
of EPA for similar maneuvering on state-tribal issues. Jd. {criticizing and rejecting EPA effort to
“create” jurisdictional controversy in order to justify imposition of a federal Clean Air Act
program in “disputed” territory).

We also note that EPA has made no finding that Maine has inadequate authority to adopt
and enforce its WQS within or adjacent to Indian territories, EPA cannot assert federal authority
when it merely professes uncertainty regarding a state’s jurisdiction over tribal territory; it must
first make a formal finding that a state lacks jurisdiction. Michigan, 268 F.3d 1075, 1084-86. As
the agency is surely aware, such a finding is precluded not only by the express terms of the MIA
and MICSA, but also by the First Circuit Court of Appeals ruling in Maine v. Johnson, 498 F.3d
37 (1* Cir. 2007).

Pursuant to the MIA, Maine’s environmental regulatory authority applies uniformly

throughout the State, including to Indian lands and waters. 30 M.R.S.A. § 6204, When EPA
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denied Maine delegation of the National Pollution Discharge Elimination System (“NPDES”)
program as to three tribal facilities on the grounds that the State lacked jurisdiction, the First
Circuit vacated the decision, finding that the MIA is “about as clear as is possible” in conferring
jurisdiction on the State over Indian lands and waters. Johnson, 498 I.3d at 43. EPA’s
reluctance to acknowledge the State’s authority to adopt and enforce its WQS in Indian Territory
-today is reminiscent of the agency’s now discredited decision-making on the State’s NPDES
application, but is inexplicable in light of the Johnson decision, which provides clarity on the
jurisdictional issue.
EPA’s Historical Treatment of Maine’s Proposed WQS

For years, both before and after the 1980 passage of MIA and MICSA, Maine adopted
and revised its WQS, submitted them to EPA for federal approval, and EPA acted on them, all
without any mention of an issue regarding jurisdiction over Indian territories.! For example in

1986, Maine substantially revised and strengthened its WQS fo protect its water resources and

! Four years after the passage of the Settlement Acts, EPA issued its 1984 “Policy for the
Administration of Environmental Progtams on Indian Reservations ” (“1984 Policy”), available at
hitp!//www.epa.gov/tribal/pdf/indian-policy-84.pdf. That document specifically acknowledged
that a state could have “an express grant of jurisdiction from Congress sufficient to support
delegation to State Government.” 1984 Policy at 2. This language is a clear reference to settlement
acts such as MICSA. Not surprisingly, Maine commented on a draft of that document to make that
connection, explaining “that a settlement act conferred state authority over the Penobscot Nation
and the Passamaquoddy Tribe and thus ‘ruled out the possibility of delegating any programs to
the tribes.”” The Origins of EPA’s Indian Program, 15 Kansas Journal of Law & Public Policy
191 at 294, fn. 497 (Winter 2006). EPA apparently accepted that at the time, just as it should
have. But while “[t}he 1984 Policy remains the cornerstone for EPA’s Indian program,” EPA is
now acting at variance with it in Maine, since the agency continues to resist that Congtess has
expressly granted jurisdiction over Indian territories to the State. EPA Policy on Consultation
and Coordination with Indian Tribes, May 4, 2011 at 4, available at
hitp://www.epa.gov/tribal/pdffcons-and-coord-with-indian-tribes-policy. pdf
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designated uses. Me. Pub. L. 1985, c. 698, § 15, now as amended 38 M.R.S.A. §§ 404 ef seq.
These standards provided various classifications for different levels of protection, and
specifically applied to every surface water in Maine, including waters in or near Indian
territories, such as the Penobscot River. Id. at § 464(7). None of the standards or designated
uses mentioned or provided any special protection to tribal interests or sustenance fishing. /d.
EPA raised various unrelated concerns regarding these standards and their application to Val'ibus
waters, including those in or near Indian territories, without any mention that applying these
standards to Indian territories required special EPA approval or triggered some different level of
serutiny. In a letter dated April 24, 1987, EPA specifically discussed standards for the
Penobscot River and its West Branch, with no mention of tribal issues.’ Repeatedly and
consistently, EPA approved Maine’s proposed standards, even though the standards expressly

applied to areas the Tribes claim to be within their territories.’

? Letters dated July 16 and August 20, 1986, from EPA Regional Administrator, to DEP
Commissioner (Exhibit (Ex.) 3).

3 Letter dated April 24, 1987, from EPA Regional Counsel to Counsel to the Governor of Maine
(Ex. 4).

4 Letters dated June 28, 1999, from EPA Director, Office of Ecosystem Protection, to Acting
DEP Director, Land and Water Quality (Ex, 11); March 25, 1993, from Acting EPA Regional
Administrator o DEP Commissioner (Ex. 9); April 12, 1993, from EPA Chief, Water Quality
Branch to DEP Commissioner (Ex. 10); December 20, 1990, from EPA Regional Administrator
to DEP Commissioner (Ex. 8); May 11, 1989, from EPA Assistant General Counsel to Maine
Deputy Attorney General (Ex. 7); November 3, 1988, from EPA Director, Waste Management
Division, to DEP Director, Bureau of Water Quality Control (Ex. 6); May 21 and August 31,
1987, from EPA Regional Administrator to DEP Commissioner (Ex. 5). Moreover, EPA’s earlier
communications regarding Maine’s WQS also did not mention any issue regarding tribal lands,
waters or fishing rights. Letters dated November 12, 1985, from EPA Deputy Regional
Administrator to DEP Commissioner (Ex. 2); February 20, 1985, EPA Regional Administrator
to DEP Commissioner (Ex. 1).




At about the time Maine filed its application for NPDES delegation, EPA for the first
time included language in its WQS approval letters indicating that the new and revised standards

»5 Maine has now repeatedly and in writing asked

were approved except as to “Indian territory.
EPA to explain the legal basis for its refusal to approve its WQS as to Indian territory, asked
which water bodies the agency considers to be within Indian territory, and asked what standards
apply there if in fact Maine’s do not, EPA has refused to answer these questions directly. The
agency’s handling of this issue has done nothing to help Maine citizens, including tribal
members, but has created confusion where none should exist in the wake of the Johnson
decision.

It should be noted here that EPA’s official position today — that Maine’s WQS do not
apply within Indian territory because EPA never expressly approved them as applicable there —
apparently has only theoretical meaning to the agency. EPA has reviewed dozens of draft
permits for discharges on the Main Stem of the Penobscot River, including for a facility on the
Penobscot Reservation at Indian Island, but has never once taken the position that Maine’s
generally applicable WQS did not in fact govern these applications. Of course, EPA could never
take that position because if it did, it would have to point to some alternative set of standards that
apply instead of Maine’s, and would have to explain the legal basis for all of this, which is not
possible. So while EPA on the one hand maintains that it has never approved Maine’s WQS as

to Indian territory, on the other hand it continues to apply Maine’s standards to each and every

CWA proceeding in the State.

5 Letters dated February 9, 2004 from Linda M. Murphy, Director, Office of Ecosystem
Protection to DEP Commissioner; Aprit 14, 2004 from Linda M. Murphy, Director, Office of
Ecosystem Protection to DEP Commissioner and January 25, 2006 from Linda M. Murphy,
Director, Office of Ecosystem Protection to DEP Commissioner (Ex. 12).
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Similarly, whenever EPA itself issues a NPDES permit, the CWA requires a certification
from the state pursuant to section 401, 33 U.S.C. § 1341, that the discharge complies with the state
water quality standards and state law requirements. PUD No. 1 of Jefferson Co. v. Washington
Dep’t of Ecology, 511 U.S. 700, 704 (1994). Maine has been issuing section 401 certification
throughout the state, including in areas in or near claimed tribal waters, without any hint from EPA
that jurisdiction to do so is lacking.

Maine’s Authority under the MIA and MICSA to Establish WQS in Indian Territories

111

The Federal Water Pollution Control Act Amendments of 1972 instituted “a

comprehensive program for controlling and abating water potlution” Train v. City of New Yort,
420 U.S. 35, 37 (1975). In cstablishing this regulatory framework, Congress was careful to
“recognize, preserve, and protect the primary responsibilities and rights of States to prevent,
reduce, and eliminate pollution.” CWA § 101(b), 33 U.S.C. § 1251(b).

It is now well-established that Maine has primary jurisdiction over the waters in the State,
including any waters in or near Indian territory. The 1980 Settlement “provided that ‘with very
limited exceptions,’ [the Tribe] would be ‘subject to” Maine law....” Johnson, 498 F.3d at 42.
One of the cornerstones of the MIA establishes:

Except as otherwise provided in this Act, all Indians, Indian nations, and tribes

and bands of Indians in the State and any lands or other natural resources owned

by them, held in trust for them by the United States or by any other person or

entity shall be subject to the laws of the State and to the civil and criminal

jurisdiction of the courts of the State to the same extent as any other person or

lands or other natural resources therein.

30 ML.R.S. § 6204. “[T]he then Interior Sceretary's state[d] to Congress that the Settlement Acts

were ‘intended to effectuate the broad assumption of jurisdiction over Indian land by the State of

Maine,” H.R. Rep. 96-1353 at 28, reprinted in 1980 U.S.C.C.A.N. 3786, 3803-3804 (report of
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the Department of the Interior).” Johnson, 498 F.3d at 45 n.10. This jurisdictional principle was

confirmed and approved in MICSA, 25 U.S.C, § 1725.
At the time the Setilement Acts were adopted, the Interior Department, largely
responsible for relations with Indian tribes, told Congress that the southern tribes’
lands would generally be subject to Maine law. H.R. Rep. 96-1353 at 28 (report of the
Department of the Interior). The Senate Report, adopted by the House Report,
declared that “State law, including but not limited to laws regulating land use or
management, conservation and environmental protection, are fully applicable as
provided in [the proposed bill] and Section 6204 of the Maine Implementing Act.” S.
Rep. 96-957 at 27; HR. Rep. 96-1353 at 20.

Johnson ,498 F.3d at 43-44 (emphasis added). Congress understood that under the new law

Maine would retain its environmental regulatory authority over the Tribes and their territories.
The Senate Report stated that “for example, although the federal Clean Air Act, 42
U.S.C. § 7474, accords special rights to Indian tribes and Indian lands, such rights
will not apply in Maine because otherwise they would interfere with State air quality
laws which will be applicable to the lands held by or for the benefit of the Maine

Tribes. This would also be true of police power laws on such matters as safety, public
health, environmental regulation or land use.” S. Rep. 96-957 at 31.

Id at 44 n.7.

In the face of this, EPA has previously asserted in dicfa that it has a “frust responsibility”
to “take over promulgation of” WQS insofar as they affect tribal waters (68 Fed. Reg. 65052,
65067-68 (November 18, 2003)). Maine strongly disagrees. First, “reservation” lands in Maine
are not held in trust by the federal government. S.Rep.No. 96-157, 96 Cong., 2d Sess. (“Senate
Report™) 15 (1980); H.R.Rep. No. 96-1353, 96™ Cong,, 2d Sess. 15-16, reprinfed in 1980
U.S.C.C.AN. (“House Report™) at 3791; Bangor Hydroelectric Co. (Milford), 83 FERC P61,037,

61,085-86 (1998).6

6 The federal Department of Interior (“DOI”) has previously stated that fee title to the istands in

the Penobscot River was held by Maine in trust for the benefit of the Penobscot Indian Nation.

Bangor Hydroelectric Co. (Milford), 83 FERC at 61,086. See also, Mattaceunk Hydroelectric

Project, P-2520-072; Scoping Document 2, at § 22.1 (2013), available ai
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Second, to the extent that EPA could ever lawfully invoke a federal “trust responsibility”
towards Indian territory in a manner that affects state jurisdiction under the CWA, such trust
responsibility would not apply in Maine. Title 25 U.S.C'.. § 1725(h) of the federal Settlement Act
makes clear that federal Indian law that would otherwise affect or preempt the jurisdiction of
Maine relating to “environmental matters” has no effect in Maine. /d. § 1735(b).

Likewise, in 1987, Congress amended the CWA by, infer alia, adding section 518, which
sets forth tribal rights and responsibilities. Section 518 allows Indian tribes to apply for
“treatment as state” status. 33 U.S.C. § 1377(e). Generally, outside of Maine, a tribe may be
granted jurisdiction to regulate water resources within its borders in the same manner as states.
This includes the authority to establish tribal water quality standards subject to EPA approval,
and the authority to issue NPDES permits for discharges into such waters. Cify of Albuquerque
v. Browner, 97 F.3d 415 (9™ Cir. 1996). Because it would affect Maine’s regulatory jurisdiction
and it was not made explicitly applicable to Maine, Section 518 does not apply in Maine, 25
U.S.C. § 1735(b). Indeed, Congr.ess considered this very issue:

This section does not ovérride the provisions of the Maine Indian

Claims Seftlement Act (25 U.S.C. § 1725). Consistent with

subsection (h) of the Settlement Act, the tribes addressed by the

Settlement Act are not eligible to be treated as States for

regulatory purposes..,
Water Quality Act of 1987, Section-by-Section Analysis, reprinfed ar 2 1987 U.S.C.C.AN, (“1987
CWA Analysis”), at 5, 43 (emphasis added). EPA itself addressed the issue in a 1993 guidance

document:

http:/felibrary ferc.gov. (“Beginning with the 1984 relicensing of the West Enfield Project, the
Commission has consistently concluded that the United States does not have a proprietary
interest in the aboriginal lands (i.e. the river islands) of the Penobscot Nation, and so these

lands are not a “reservation” within the meaning of the Federal Power Act.”)
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[The provisions of the 1980 Federal Settlement Act] seem fo
invalidate federal laws that might give the Penobscots special status
.. if it would ‘affect or preempt’ the State’s authority, including the
State’s jurisdiction over environmental and land use matters...

[A]ny post-1980 special federal legislative provisions that might
give Indians special jurisdictional authority . . . could not provide the
Penobscots with such jurisdictional authority unless the federal
legislation specifically addressed Maine and made the legislation
applicable within Maine,

U.S. EPA Memorandum: Penobscot’s Treatment as a State Under CWA, § 518(e), at 8 (July 20,
1993) (“1993 EPA Memorandum”) (emphasis added) (Ex. 13).

Additionally, EPA has no “trust responsibility” toward Indian tribes except to the extent
that Congress has created it by statute. The First Circuit has explained that the federal “trust
responsibility” toward the Maine Tribes is fully and exclusively expressed through the substance of
the statutes and regulations that an agency is charged with administering. Nulankeyutmonen
Nkihttagmikon v. Impson, 503 F.3d 13, 31 (1¥ Cir. 2007). To the extent that EPA atiempts 1o
breathe into this “trust responsibility” concept substantive or procedural requirements that are not
embodied in statute, the agency is acting unlawfully. This conclusion is particularly compelling in
the context of the CWA, because there is no written set of standards - narrative, numerical or
otherwise - that anyone may review to assess whether a particular action complies with this “trust
responsibility.” For the agency to give this concept independent substantive or procedural
meaning, therefore, is for the agency to grant itself license to handle any tribal issue in whatever
way it sees fit, and declare the result to be compelled by a “irust responsibility.” That is the height
of arbitrary and capricious decision-making. Michigan, 268 F.3d at 1085 (rejecting EPA argument
that its interpretation of the Clean Air Act is correct simply because it favors Indian interests).

The notion that EPA has some free-floating, undefined, all-encompassing trust responsibility that is




understood énly by the agency simply cannot stand, because it would effectively overwrite and
render meaningless express provisions of the MIA and MICSA.

In sum, it is plainly obvious to all who wish to see that any waters arguably within Indian
tetritories are to be treated like all other waters within Maine, the State has clear authority to issue
WQS for these waters, and EPA has no trust responsibility that authorizes the agency to apply
heightened scrutiny to Maine’s WQS before approving them as to Indian Territory,

The Substantive Adequacy of Maine’s WQS revisions

The CWA has deep roots in Maine, as Senator Edmund Muskie was the law’s chief
architect. Conistent with this legacy, Maine takes scriously its responsibility and
commitment to protect water quality on behalf of a/f citizens throughout Maine, including
sensitive subpopulations that engage in sustenance fishing. For reasons expressed in DEP’s
submission to EPA in support of the revised standards, which we incorporate by reference,
the proposed standards establish human health criteria based on technically sound and
objective data and analysis regarding cancer risk, fish consumption rates and
bioconcentration, EPA itself has relied on some of the same studies and the same analytical
approach in other contexts, and the human health criteria are grounded in the empirical, local
population-specific data that EPA prefers. The rulemaking record shows that the DEP took
into account all the evidence and argument that was presented, including by the Maine Tribes
and EDA itself, and provided a reasoned decisioﬁ supported By that record. On the merits,
there is no basis for EPA to disapprove, require revisions to, or otherwise second-guess the

outcome of DEP’s rulemaking here.
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JANET T. MILLS
ATTORNEY GENERAL
~ Dated: September 13, 2013 =

#Paul Stern .
Deputy Attorney General
Chief, Litigation Division
Gerald D. Reid
Assistant Attorney General
Chief, Natural Resources Division
6 State House Station
Augusta, ME 04333-0006
(207)626-8800
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February 20, 1985

Henry E, Warren, Commissioner
Department of Environmental Protection
State House, Station #17

Augusta ME 04333

Dear Commissioner Warren:

‘I have reviewed the water quality standards materials submitted

by the Maine Department of Environmental Protection in accordance
with Section 303({c) -of the Clean Water Act. This package outlines
the water guality sampling and public participation procedures and
results that were the basis for the classification review. After
extensive review, the Board of Environmental Protection decided
that no classification changes be proposed to the Maine Legislature

_at this time. .

Pursuant to Section 303(c) of the Clean: Water Act Amendmehts of
1981 (PL97-117), I approve"the-Maine;Water”Quality,Sbandardsﬁ

The Environmental Protection Agency, in its review of your standards
package, both in the Regional Office and at Headquarters, has noted
areas that should be addressed in the major revisions planned for

1985,

Modification in these areas will strengthen your water guality man-
agement programs and -bring your Water Quality Standards into full
conformance with federal regulations. I have attached detailed
staff comments for your con51deratlon. ‘ : -

I and my staff stand ready to assist you in the development of your
water gquality standards revision to be submitted to the Maine
Legislature this year. I look forward to continued cooperation
with you and your staff to achieve the water gquality objéctives.
expressed in the Maine Water Quality Standards.

vSinCerely yours,.
\:M_)JL KQM% ‘ Wg
Michael R. Deland
Regional Administrator

cc: Jennie Bridge, NEIPCC

Patrick Tobin, Dir., Criteria & Standards Div. {(WH-585)
Frank Ciavattieri, WMF -2111

Attachment




Comments on Maine Water Quallty Standards
Attached to February 20, 1985, letter from
Michael R. Deland to Henry E. Warren
The antidegradation section, 3.b., should be medified to be

consistent with EPA regulation 40 CFR 131,12, November 8,
1983. The following areas need attention:

a. Your policy protects designated uses. In addition, any

existing uses must also be protected.

b. It is unclear as to why.a water that has water quality

greater than specified for its class will have that water
gquality protected only if the designated uses of the.next
highest classification can be attained. High water guality
. must be maintained in any event. There are degrees of
‘water guality within a classification. Those higher levels
water quality should be protected even if they are by some:

measures insufficient to meet the next highest classification.

The intergovernmental and public participatién processes

pine when the "economic or social purposes which provide
significant public benefits for the People of the State of
"Maine”™ are justified by allowing lowered water guality.-

d. Maine must explain how cost effective and reasonable best
management practices for nonpoint source control will be’
. assured where lower water gquality is allowed. :
In section 3.d., "Discharge prohibited," after the word "new,"
"or increased” -should be added. :

B- 1,‘B 2 and other classifications that have been eliminated

should have their references deleted in the assoc1ated regu-
latlons.
We suggést that instead of allowing a blanket waiver to the

bacterial criteria between October 1 and May 14 each year that
permittees be required to apply for a waiver., The permittees

should explain why suspension of disinfection will not adversely’

affect water guality and uses.

As discussed with you, the words “of human origin® in the bac-
terial section should be deleted., It can be replaced with a
phrase at the end of the sentence "unless determined to be of

non-human origin by sanitary survey.”

should be spelled out. This is critical. in order to deter-



" 10.
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The toxicity statement in paragraph 3 on page 4 should be
expanded preferably in accompanying regulations, to explain
how determinations of aquatic protection will be documented
or predicted. Further, the connection between the toxicity
policy in the Standards and the issuance of discharge per-
mits should be clearly outlined. This will include infor-
mation on biomonitoring, effluent toxicity testing, choice

of river flow duration and recurrence intervals for acute and
chronlc protectzon, etc.

Con51derat10n should be given to having a Class C cold water

"fishery designation with a dissolved oxygen of 6.0 instead

of 5.0 mg/L. This is supported in a paper "The Dissolved
Oxygen Reguirements of Fish" prepared by the Maine DEP in
April 1984, .

There is an apparent inconsistency in the SB criteria and

uses designated for this class, namely shellfishing. A desig-
nation of SB implies that shellfishing and its stringent micro-
biclogical regquirements are protected. However; -during the
period between October 1 and May 14 each year, coliform criteria
are waived meaning that water quality. which protects,shellfish
harvesting may not be maintained, Shellfishing, nevertheless,
continues during thls pericd., 'This discrepancy should be

eliminated.

" The chromium criterion in the regulations should be recon- .

sidered., It is different from the EPA "White Book" value,
which both EPA and DEP have been using, most recently in’ the
Saco River and Goosefare Brook.

The variance language in Chapter 590 should be expanded to

include social and economic factors, intergovernmental

: cooperatlon and public partlclpatlon.

A mixing zone pollcy considering the factors in the EPA "Water

Quality Standards Fandbook" Chapter 2 should. be developed.
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November 12, 1985

Henry E. Warren, Commissioner
pepartment of Environmental Protection
State House, Station 17

Augusta, ME 0433 ,

Dear Commissidner Warren:

Members ©f our staffs met in your offices on October 9, 1985, to
discuss the legislative document amending the watexr classification
-system prepared for the 1986 session of the Maine Legislature. This
meeting was set up to discuss points. originally raised by the Envi-
ronmental Protection Agency (EPA) in response to earlier drafts of
Legislative Document No., 1503, : ' ' :

Three major issues were deliberated: (1) antidegradation policy,
(2) bacterial criteria for SB water for shellfish harvesting and (3)

the absolute prohibition of discharges, new and existing, to streams
with less than ten sguare miles of drainage area. EPA's position and

my understanding of future actions are detailed below.

(1) Antidegradation - Maine's current proposal is contrary to EPA
‘policy -in that:

{a) existing uses are not specifically protected. EPA's anti-
degradation policy mandates that existing uses be preserved in
all cases. Maine protects "characteristics and designated. uses”
without specifically providing maintenance of actual existing
uses. In order to be consistent with federal regulations, your
proposal must provide for the protection of existing uses; and

(b) water guality currently exceeding that necessary for the
propagation of fish, shellfish and wildlife need not be main-
tained., Maine's proposal protects only the minimum require-
ments of a class unless the guality exceeds that specified for
the next highest class. EPA's policy protects all incremental
improvements in water quality subject to the standard waiver
For example, a class C waterway with a dissolved
oxygen criterion of 5 mg/L and an existing D.O. of 6.5 mg/L is
not protected at this higher level by Maine's policy. This is
because the 6.5 mg/L is less than the criterion of 7 mg/L in
_the next highest class, B. Similarly, a class B water with a
higher than minimum D.O. may never be guaranteed preservation
since the next highest class, A, has an identical D.O. criterion

of 7 mg/L.

provisions.



__2_‘

Based on the discussions held by our staffs including EPA head-
quarters, we understand that the Department of Environmental Pro-
tection (DEP) and the Office of Legislative Assistants will revise
the Maine antidegradation policy to bring it into conformance with
approved water guality standards in other states. One important
aspect in implementing the antidegradation policy is the procedure

by which the benefits and costs of maintaining high quality water are

evaluated and trade-offs made regarding important economic or social
development. This procedure must involve intergovernmental coordi-

nation at the State level as well as public participation. These
procedures, currently not elucidated by Maine, need not be incorpo-
rated into the statute but can be developed and spelled out in the

Continuing Planning Process. '

(2) Bacterial criteria - Maine dropped bacterial criteria from the
SB classification, waters protected for the propagation and harvesting
of shellfish, EPA defines a water gquality standard as listing of des-
ignated uses and criteria to protect those uses., EPA has bacterial
criteria in the "Red Book" that are protective of shellfish waters.
These criteria or ‘other state supported criteria should be specified
for those water bodies that contain a designated or existing use for

- shellfish harvesting.

I understand that DEP is considering bacterial criteria for SB waters
and will continue discussing the matter with EPA and the Maine Divi-

sion of Marine Fisheries.

(3) Discharge prohibition ~ Lines 1 through 5, page 3 of L.D. 1503,
~state that there shall be no discharge to waters with less than 10

. sguare miles drainage area. This language would require the removal
~of all current discharges to such waters ranging from large industrial
dischargers to single homes. As discussed during the meeting this may
not be realistic. Your staff 1is reconsidering this point and will

make a recommendation soon.

In closing I commend you, your staff, and the 0Office of Legislative
Assistants for the tremendous effort put into clarifying and strength-
ening Maine's water quality standards, particularly with regard to
great ponds. I share your desire for early legislative action on the
proposal. Please let me know if we can assist in any way with the
revising and updating of your standards and classifications.

Sincerely yours, -
\@M&\&M

Paul Keough

Deputy Regional Administrator

cc: David Elliott, Office of‘Legislative Assistants
David K. Sabock, Criteria and Standards, WH-585

~Jennie Bridge, NEIWPCC
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Kenneth C. Young, Commissioner ‘
Department of Environmental Protection

State House, Station #17
Augusta, Maine 04333

Dear Commissioner Young:

We have reviewed the revisions to the Maine water guality standards stat-
-ute contained in "An Act to. Amend the Classification System for Maine
Waters and Change the Classification System of Certain Waters," Maine
Public Laws, 112th Legislature, Chapter 698 (the "Reclassification Act"}).

We would like to applaud your efforts, as well as those of your staff and
‘the legislature on this important bill which in many ways strengthens the

protection afforded to Maine's waterways.

We formally approve major portions of the statute, but there are several
sections of the bill listed below which do not appear to be in conformance

" with federal reguirements. The state must specify within 30 days how it
- intends to meet the concerns listed below or the Environmental Protection

Agency (EPA) will disapprove those sections.

1. Section 464(4)(F); Antidegradation

Maine's Antidegradation Policy, as set forth in Section 464(4)(F) of the
Reclassification Act, must be consistent with 40 C.F.R. §131.12 (a)(1)-
(4). Forty C,F.R. §131.,12(a)(1) provides that "existing instream uses
.and the level of water guality necessary to protect the existing uses
. 8hall be maintained and protected,” Forty. C.F.R. §131.12 (a)(2) goes a
Step further and provides that if the level of the water guality exceeds
that which is necessary to protect the Section 10l(a){(2) ("fishable/swim-
mable®) goals of the Clean Water Act, then the water qguality cannot be
lowered below the level necessary to support the existing use (i.e.,
“fishable/swimmable® or higher) and, in addition, can only be loyered to
that level if the state finds, after intergovernmental coordination and _
public participation, that such action is necessary for important economic

or social development.

Section 464(4)(R)(5) appears to be more stringent than 40 C.F.B. §131.,12
(aj{2)-in one respect since it provides that the existing quality of any
water body, not just "fishable/swimmiable® waters, can be lowered oply
after the board makes a finding, "...following opportun%ty for public .
participation, that the ac¢tion is necessary to achieve important economic
or social benefits..." Section 464(4)(F){5), however, does not provide

¥ .
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that in allowing lower water guality in such circumstances the state must
assure water quality to fully protect existing uses. Section 464(4)(F)(1)
does affirmatively state that the existing uses must be protected. How-
ever, this is a general provision and Section 464(4)(F)(5) can be inter-
preted as an exception to the general rule in Section 464(4)(F}(1).
Section 464(4){(F){(5), therefore, needs to be clarified. We recommend that
this be accomplished either in the rules promulgated pursuant to Section

464(5) or by statutory amendment.

Section 464(4)(F)(5) is missing a reguirement for “intergovernmental
coordination®. In addition, the provision does not provide that Maine
will ™...assure that there shall be achieved the highest statutory and

regulatory requirements for all new and existing point sources and all
for non point

cost effective and ‘reasonable best management practices
state should adopt

source control®™ [See, 40 C.F.,R. §131.12(a})(2)]}. The
this language into a statutory revision or during the rulemaking pursuant

to Section 464(5).
2. Section 464(4)(F)(1); pefinition of "Existing Use"®

' In accordance with 40 C.F.R. §131.12(a)(l), Section 464(4)(F)(1) of the
Reclassification Act provides that existing uses must be maintained and
Ergtegt?d. This section, however, defines *existing instream uses" as
significant, well-established uses that have actually occurred on a
waterbody on or after November 28, 1975" (emphasis added). This language
1s narrower and therefore less stringent than the federal definition in
40 C.F.R. §131.3(e) 'which defines "existing uses® as “uses actually
attained in the waterbody on or after November 28, 1975 whether or not
theg are -included in the water gquality standards."™ The EPA policy on
antidegradation provides that existing uses can be established not

Snly by demonstrating that the uses have occurred but also by showing that

++o.the water guality is suitable to allow such uses to occur {unless

there are physical problems which prevent the use regardless of water
the use |

Juality)® (emphasis added)l/., Under Maine's definition, however,

is existing if it is "well-established” and if it has ®sctually occurred”.
preclude the state f{ro=m finding

The addition of this language appears to _
4 use exists because the water quality of the resch f{s suftable to allow
such & use to occur.
Fherefore, EPA requests that the Maine Department of Environmental Pro-
tection (DEP) clarify how it specifically intends to implement the anti-
legradation policy outlined in  the legislation. In particular, EPA
requests DEP's interpretation of the definition of existing uses contained
in the legislation and the methods by which REp will establish existing

uses.

1/ S8ee, TQuestions and Answers oOn: Antidegradation™, August, 15885,
Office of Water Regulations and Standards. -
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Sections 465(2)-(4); Protection of Salmonid Spawning

The standards provide for narrative salmonid spawning protection for
Class B and Class C waters. Criterial protection for salmonid spawning
with regard to dissolved oxygen is afforded only to Class B waters.

Maine should afford at least as high a degree of salmonid spawning pro-
tection to Class A waters as (Class B waters. In addition, rulemaking
specified in Section 465(4)(B) should identify salmonid spawning areas
in Class C waters and the level of water quality sufficlent to support
spawning, egg incubation, and the survival of early life stages.

4, Sections 467(1)(A)(2) and 467(7)(A)(3); Androscoggin and Penobscot
River Impoundments _ -

These sectlions do not provide for the full protection of Class C standards
and criteria within the stated impoundments, only the reasonable attain-
ment of Class C uses, while allowing the violation of Class C criteria at
certain times. By allowing the “"reasonable® attainment of the uses these
two provisions are inconsistent with federal regulations. The language.
in 40 C.F.R. §131.6(c), as well as the federal regulation as a whole,
make it clear that these uses must be fully protected, not “reasonably®

protected.

Furthermore, in Section 464 of the Reclassification Act the legislature
stated that its intention was that: "This classification system shall be
based on water quality standards which designate the uses and related
characteristics of those uses for each class of water and which also
establish water gquality criteria necessary to protect those uses and
related characteristics.™ Thus, the classification system for the impound-
ments in guestion does not follow the .intent of the legislature or the

structure which has been established to protect all other waterbodies in -
the state since it does not reguire criteria which fully protect the

instream uses.

The statemént by the legislature in these sections that criteria viola-

tions may occasionally occur and that Class C uses may be reasonhably
attained does not constitute a revision of the classification for these
segments, If the intent of the leglslature-was to remove designated uses .
(which are not exXisting uses) or to adopt subcategories of uses pursuant
o 40 C,F.R. §131,10(g), the State must first conduct a use attainability
analysis ("UAA") in accordance with 40 C.F.R. §131.1Q(j)(2). A UAA is
Jefined in 40 C.F.R. §131.,3{g) as "a structured scientific assessment QE
the factors affecting the physical, chemical, biological, and economic
Factors described in 40 C.F.R. §131.10(g)". The study should focus on
the current condition. of the impoundments in question and the factors
relating to their attainment or nonattainment of Class C standards. The
study should also outline what the attainable uses of the inpoundments
are, specify how those attainable uses will be achieved, and select

>riteria protective of the those uses..
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If the UAA concludes that the impoundments will not fully attain Class ¢
uses and criteria due to one or more of the factors listed in 40 C.P.R.
§131.10(g), the state may then reclassify (in accordance with the provie-
sions of 40 C.F.R, §131,10) the designated Class C uses or create sub-
categories of Class C uses for these reaches and specify criteria pro-
tective of these uses,

EPA requests .clarification of how Maine intends to bring this section of
the standards into full compliance with the federal requirements listed
above.,

Forty C.F.R. §131.2 states that water quality standards "...serve as the
regulatory basis for the establishment of water quality-based treatment
controls and strategies beyond the technology-based levels of treatment
required by sections 301(b}) ‘and 306 of the Act." Since a standard of
“reasonable” attainment is vague and there is no way to determine what
level of water quality the state would egquate with ¥reasonable® attain-
nent, it would be difficult, if not impossible, to establish water-guality
based treatment controls, A : : '

3ince the impoundments have not been formally downgraded by the .legis-
.ature, Region I will continue to interpret the classification of the
‘eaches in question as Class C., NPDES permits issued by EPA for these
‘egments will contaln- water gquality based 1limitations sufficient to
upport Class C uses and criteria (i.e., 5 mg/l minimum dissolved oxygen
oncentration) fully until such time the standards for these streams are
owngraded in accordance with federal requirements.

iscellaneous comments on the Maine water quality standards are listed
elow. T

sction 465-C; Groundwater Classification

118 section sets standards of classification for groundwater. Ground-
‘ter is not addressed in .Section 303 of the CWA, Therefore, EPA does
>t possess the authority to approve or disapprove this section.

ronic Criteria For Dissolved Oxygen

A has recently published (June 24, 1986 federal register) dissolved
ygen criteria which include suggested average and minimum criteria, .
ther than just the minimum values used in Maine's current standards.
ine should examine this document. when updating its standards again.



/ _ -5
%ﬁ :

.yGroelectric Projects Act

EPA has recently ¥received a second piece of legislation: "An Act to
Clarify the Application of Water Quality Standards to Bydroelectric
Projects,”™ Maine Public Laws, 112th Legislature, Chapter 772, Since this
legislation dictates how water quality standards are to be applied, EPA
approval of this Act under 40 C.F.R. Part 131 1Is also required., Initial
review of the Act has revealed that it 1Is inconsistent with federal
requirements, EPA needs additional time to. review this legislation and
will contact the state as soon as it completes its evaluation.

I look forward to working with you in the resolution of the aforemen-
tioned issues, If you have any questions, please feel free to contact

- bon Porteous (617-223-5043), or Larry Brill (617-223-5600) of the Water

Hanagement Division for assistance.
Sincerely,

T s Dé/ Atn,

Michael R.
Regional Administrator

cc: Jennie Bridge, NEIPCC
David K. Sabock, Criteria and Standards D1v151on, (WH-585)
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- August 20, 1986 O Tt

Kenneth C. Young, Commissioner

Maine Department of Envirommental
Protection

State House Station #17

Augusta, Maine 04333

Dear Commissioner Young:

As I mentioned in my letter of July 16, 1986, the Environmental
Protection Agency ({EPA) recently received a copy of "An Act to
Clarify the Application of Water Quality Standards to Hydroelectric
Projects"” {Hydroelectric Projects Act), Maine Public Laws, 112th
Legislature, Chapter 772, L.D. 2107. EPA approval of this Act is

. regquired under 40 C,F,R, Part 131 because this legislation concerns

the reclassification of water guality standards.

Our review of the Act weveals that Sections 363-C and 634(1) are

not in conformance with federal requirements. The State must
specify how it intends to meet the concerns listed below within 30

days of receipt of this letter or EPA will dlsapprove the non-
conforming portions of the Act. ’

Section 363~C; Classification for Certain gydroelectrlc
Impoundments

Section 363-C of the Hydroelectric Projects Act provides that:

For the purposes of water gquality classification,

the watezs of a new or proposed hydroelectric

lmpoundment shall be deemed to be Class GP-A if the
commissioner finds that it is reasonably likely that

the impoundment would: 1)...[tlhermally stratify;
2).esfe]lxceed 30 acres in surface area; and 3)...

[nlot have any upstream direct dlscharges, except

for cooling water. . P

To “deem" a waterbody a different classification than its present
classification is, in effect, a reclassification of that waterbody.
Although a state may redefine its classification system under the
federal water guality regulations, it is subject to the constraints
listed in 40 C.F.R. Part 131. oOur review indicates that Section
363~-C does. not meet the requirements of 40 C.F.R. Part 131 for the

following reasons:
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Section 131.10(e) spe01f1ca11y states that "[p]rior to adding

or removing any use...the State shall provide notice and an
opportunity for a public hearing...under 40 C.F.R. § 131.20(b)."
Section 363-C does not meet the requirements of Section 131.10{e)
because it does not provide for such public participation even
though a change from Class AA to Class GP-A under this section
would involve both the removal and addition of uses.

Since a change in classification from Class AA to Class GP-A
under Section 363-C would remove the free-flowing characteris-
tic uses of the stream without adding criteria or uses which

are more protective of the stream, this section is also in
conflict with Section 131.10(h). Section 131,10(h) specifically
provides that a state may not remove an existing use unless a
use requiring more stringent critexia is added.

Contrary to 40 C.F.R., 131.20(c), the Commissioner can revise
its water quality standards by reclassifying certain water-~
bodies under Section 363-C without the approval of EPA. Section
131.20(c) specifically reguires the EPA Regional Administrator's
approval of revisions to water gquality standards. Tt should be .
noted that until the revisions are formally approved by EPA,
Sectdgg_Aﬂl_cert4£4eat;@as—cannct‘bg_gzanted_by_the_State_to

hydroelectrlc projects.

The three findings that the Commissioner must make in order to
deem thé waters of new or proposed hydroelectric impoundment
Class GP-A seem to be inconsistent with the designated uses
and criteria protective of Class GP~A waters in Section 465-A

0of "An Act to Amend the Classification System for Maine's Waters

and Change the Classification System of Certain Watezs" {Re-
classification Act). Section 363-C provides that any waterbody
may be deemed Class GP-A if there are no upstream discharges,
except cooling water while that classification. is characterized
in the Reclassification Act as having no new discharges upstream.
EPA reguests that the State clarify the apparent discrepancy
betweén the prohibition of certain discharges to Class GP-A
waters in the two provisions,

Section 634, Subsection 1l Coordinated Permit Review

Section 634(1) of the Hydroelectric Projects Act requires the
Department of Environmental Protection (DEP) to issue ox deny
Section 401 water quality certification within five days of the
applicant's reguest. Faillure to act on the certification rwe-
guest results in the waiver of the State's certification deter—
mination., This time period is unreasonably short and therefore
in conflict with Section 401(a){(l) of the Clean Water Act which

‘provides that the certification authority of the State will only
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be waived if the State fails or refuses to act within "a reason-
able period of time, not to exceed one year," Further, such
waivers are to be made in writing as specified at 40 C,F.R.
121,16 and cannot be made by default.

Please feel free to call the members of my staff to discuss these
- issues, Questions regarding thlS matter should be referred to
David Lederer at 617-565~3539.

Slncerely, -

ol Mo, yzs

Michael R. Delandgd
‘Regional Administrator

ce:  Jennie Bridge, NEIPCC
Dav1d K. Sabock, Crlterla and Standards . Branch _EPA
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Robext A. Moore, e E
Legal Counsel to the e
Governor of Maine i 2 TuR
State of Maine s i s
Office of the Governor “r S E
Augusta, Maine 04333 = @ Em

Re: Maine. Water Quality Standards -
‘Dear Mr. Moore:

Thank you for your March 24, 1987 letter regarding EPA's con-
cerns relating to L.D. 391 and other recently passed water

guality legislation in Maine, In your letter you reguested a
list of (1} the changes in Maine law which reflect the recent

‘trend in the State toward the relaxation of water guality stan-

dards to allow specific projects to be certified outside

normal State procedures and (2) the identity of such specific
projects., The changes to Maine's standards which reflect this
trend are set forth in detail in our earlier letters of July 16
and August 20, 1986 (copies.of which are attached) and our recent
Jetter of March 6, 1987. Set forth below is a summary of several
points in these letters which relate to your questions:

(1) 38 M.R.S.A. §§ 467(1)(A)(2) and 467(7)(A)(3) provide
for the "reasonable® attainment of Class C standards in certain
impoundments on the Androscoggin and Penobscot Rivers which are
downstream of the Boise Cascade, International Paper, and Great
Northern paper mills. 1Inasmuch as the legislature intended
to provide for the establishment of water quality-based permit

limits which would be less stringent than those regquired for

full attainment of Class C uses and criteria, these sections are
inconsistent with the water quality standards (see, July 16,
1986 letter). ‘ _ -

(2) 38 M.R.S.A. § 363-C automatically reclassifies, without
the public participation or EPA approval required by federal
law, any proposed hydroelectric impoundment that has certain
characteristics to a Class GP-A which.has no dissolved oxygen
criterion. This legislation was epacted aftex the Board of
Environmental Protection's decision to deny certification for
the construction of a dam by Great Ndrthern on the West Branch
of the Penobscot River. The decision was based partially on the
fact that the resulting impoundment would be unable to @eet the
dissolved oxygen criterion for the existing classification (see, -

August 20, 1986 letter).
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(3) Section 6 of L.D. 391 ntt@nptod to alter the temporature
criterion for.the Class C waters bechind the Hackeott's Mill dam
in order to relax the discharge requirements to be applied to
the Falls Tissue plant in Hechanic's Falls (sce, March &, 1987
letter). It is our understanding that section 6 has .been deleted

from the bill,

EPA recognizes that no specific project has yet been certified
under any of the above-referenced statutes; however, we are
concerned over the trend in Maine toward the passage of such
legislation and are pleased to see that the Governor's office

is interested in taking an active role in investigating this
matter., 1If we can be of any further assistance .in your efforts
please feel free to contact either bavid O. Lederer of the Water
Management Division or: Tonia D. Bandrowicz of the Office of
Regional Counsel at (617) 565~3539 or (617) 565-3450, respec-

tively.

Patrick A. Parenteau
Regional Counsel, Region 1

"Enclosures

: w’/r;' Iwvar., Harrloty
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May 21, 1987

Dean Marriott, Commissionex

Maine Department of. Environmental
Protection

State House, Station No. 17

Augusta, ME 04333

Re: L.D. 2283 and 2107

Dear Commissioner Marriott:

As you know, by letters dated July 16 and August 20, 1986, 1
informed the State of Maine Department of Environmental Protec-
tion {"DEP") of the results of the Environmmental Protection
Agency's ("EPA") initial review of "An Act to Amend the Class-
ification System for Maine Waters and Change the Classification
System of Certain Waters" (the “Reclassification Act"), L.D.
2283, and "An Act to Clarify the Application of Water Quality
Standards to Hydroelectric Projects®™ (the "Hydroelectric Project

Act"), L.,D., 2107, respectively.

we commented on

While appfoving major portions of both statutes,
conformance with

several provisions which did not. appear to be in

the federal water quality regulations, 40 C.F,R, Part 131, promul-

gated pursuant to Section 303 of the Clean-Water Act. The provi-

sions in question were 38 MJ.R.S.A. €8 464(4)(F)(1) and (5), 465,

467(1)(AY{(2) and (7){(A)(3) in Section 15 of the Reclassification

" Act; and 38 M.R.S5.A, §§ 363-C and 634 in Sections 1 and 2, respec-
tively, of the Hydroelectric Projects Act. In our letter we

requested further clarification of these provisions and an explan-

ation of how the State intended to meet -our concerns.

By letters dated September 5 and November 4, 1986, former Commis-
sioner Kenneth Young responded to EPA's comments,
January 21, 1987, representatives of EPA met with members of

the DEP to further discuss the issues raised by the provisions

in guestion, In light of our discussions with the State, several
issues regarding Sections 464(4)(F)(5), 465, and 634 have been
resolved, provided that EPA receives written assurance that the
State will be taking the necessary action regarding Sections
464(4)(F}(5) (nonpoint source control reguirement) and 465 during
the next standards revision (see Attachment A}.

To date, however, the State has not adeguately reconciled the
remaining provisions with federal requirements or committed to
take the action necessary to change the provisions to conform to
the federal water gquality regulations. Therefore, pursuant to

Subsequently, on
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Section 303(c)(3) of the Clean Water Act, EPA is disapproving
the following sections for federal water guality standard pur-

poses:

38 M.R.5.A. §§ 464(4)(F)(l) (definition of "existing use"); and

38 M.R.S5.A. § 363-C (reclassxflcatlon of proposed hydroelectric
1mpoundnents to Class GP—-A).

The basis for the disapproval and the changes needed to assure
compliance with the requirements of the Act and the regulations
prormulgated thereunder are set forth in detail in Attachment A,
You have the opportunity to revise the disapproved secticns to
conform to the requirements set forth in the Attachment within
90 days of your: receipt of this letter., If such revisions are
not made, it is EPA's obligation to publish proposed standards
in the Federal Register as a prellmlnary step toward federal

promulgatlcn.

As noted in Attachment A, before taking formal approval or

disapproval action on the following prov151ons, we are requiring
further clarification on these provisions from the Maine Attorney

General's Offlce within 30 days of recelpt of this letter
38 M.R.S.A. § 467(1)(A)(2) (013551flcat10n of 1mpoundments
on Andz oscoggln River)
38 MJR.S.A. § 467(7)(A)(3) (classification of impoundments'
on Penobscot River) ‘ ,
If you have any guestions, please have your staff contact David

O, Lederer of the Water Management Division.at (617) 565-3539
or Tonia D. Bandrowicz of the Office of Regional Counsel at

(617) 565-3450.
Sincerely,

) 7“4“‘/&2“,_)@/(,_,;

michael R, Deland
Regional Administrator, Region I

cc: Steven W, Groves
Maine Department of Environmental Protection

Tim Glidden
Office of Policy and Analysis

James E, Tierney,
‘Maine Attorney General

Robert A. Moore, Esg.
Maine Office of the Governor



ATTACHMENT A

1.- "‘Hydroelectric Projects Act

‘a., Section 1 (38 M.R.S.A. § 363-C)

Section 363-C of the Hydroelectric Projecfs Act provides that:

For the purposes of water guality classification

the waters of a new or proposed hydroelectric im-
"poundment shall be deemed to be Class GP-A if the

- commissioner finds that it is reasonably likely that
the impoundment would: 1) Stratification., - Thermally
stratify; 2) Area. Exceed 30 acres in surface area;
and 3) Discharge. Not have any upstream direct dis-

' charges, except for cooling water.

As we pointed out in our letter of August'ZG, 1986, to *deem" a

-water body a different classification than its current classi-

fication for water quality purposes is, in effect, a reclassi-

fication of that waterbody and, as such, is subject to the
procedures on standards revisions contained in 40 C.F.R, § 131.20.
Our review of Section 363-C reveals that it is inconsistent with
the procedural reguirements of Section 131.20 because it allows
the State to change the classification of a waterbody without a -
public hearing, 40 C.F.R., § 131.20(b), and the approval of the

Regional Administrator, 40 C.F.R. § 131.20(c).

The DEP indicated in its Rovember 4, 1986 letter that the auto-
matic reclassification mechanism of Section 363-C is necessary in
order to simplify hydroelectric certification proceedings. How-
ever, to be in full conformance with federal reqguirements, it is
necessary that all standards revisions be conducted on a case-by- -
case basis following the Section 131.20 procedures., This is to
ensure that there is adequate opportunity for public participation
as well as EPA reviéw in the standaxds revision process,

Accordingly, EPA is disapproving 38 M.R.S.A., § 363-C, This
provision must therefore be repealed or modified so as to be
in accordance with federal requirements within %0 days or EPA
shall initiate federal promulgation action pursuant to Section

303{c){(4) of the Clean Water Act (the "Act"), 33 .5.C,
§ 1313(c)(4). .

It is noted that in its discussions with EPA, the DEP expressed

a concern that unless the classification of an existing river
segment for which an impoundment is proposed can be changed to a
classification which contains no dissolved oxygen criteria (i.e.,
GP-A), hydroelectric projects will be, in effect, precluded in
Maine because the stratified impoundment which results from the
construction of a dam will be unahle to meet the dissolved
oxygen criteria under the existing riverine classifications.
Reclassification is not necessary, however, Rather the State
may conduct a site specific study pursuant to 40 C.F.R..
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§ 131.11(b)(1)(ii) to determine if the existing instream uses
would be protected in the proposed impoundment with a dissolved .
oxygen level lower than that in the existing classification. IFf,
based on the study, the State determines that the existing uses
will be protected even though the current dissolved oxygen criter-

ion would be violated, the State may then propose to modify the -

criterion for the segment in which the proposed impoundment will
be located. Such a change must _be justified by acceptable scien-
tific procedures and be in accordance with proper procedures for
standards modifications in 40 C.F.R. '§ 131.20, including public

participation and EPA approval.

"Regardless of the classification of any segment, any proposed.
hydroelectric project must be consistent with the federal anti-
degradation provisions at 40 C.F.R. § 131,12 and the State
counterpart at 38 M.,R.S.A., § 464(4)(F)(1), which are designed to-
ensure that existing uses and the level .of water quality necessary
to protect those uses are maintained and protected.)/ Thus, it
must be demonstrated that the proposed impoundment will not lower
water quality below the level necessary to protect the uses cur-
rently existing in the river segment, 40 C.,F.R, § 131.12(a)(1).

Furthesmore, if the water quality of the river segment currently
exceeds levels necessary to support the propagation of fish, shell-
fish, and wildlife and recreation in and on. the water ("fishable/
swimmable"” waters), the antidegradation provisions alsoc require a
demonstration of important social and economic benefits to the con-
struction of -the dam in order to justify lowering the water guality,
40 C.F.R. § 131.12(a)(2) and 38 M.R.S.A. § 464(4)(F)(5}. "

b. Section 2 {38 M.R.S.A, § 634(1})

Section 634(1) which concerns the issuance of hydroélectrié pro-
"ject permits provides that:

the commissioner [of Environmental Protection] or
director [of Maine Land Use Regulation Commission],
shall issue or deny [a water quality certificate
pursuant to Section 401 of the Act) based on the
[Board of Environmental Protection's or the Maine
Land Use Regulation Commission's] finding pursuant
to [38 M.,R.5.A.]) Section 636, subsection 7, para-
graph G las to whether there is reasonable

1/ In other words, even if site specific criteria are developed
or the water segment was reclassified to a Class GP-A, the
proposed project must be shown to be consistent with antidegrada-

tion provisions.
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assurance that the project will not violate ap-

plicable water quality standards) within 5 work-

ing days of the {permit] applicant's request or

the issuance of a permit,.,. If the commissioner

or director fails to act on the certificate, the

federal certificate reguirement of...Section 401,

shall be waived,.
In our August 20th letter we informed the DEP that 5 working days
was an unreasonably short period of time within which to issue or
deny certification and therefore inconsistent with Section 401(a){(1)

of the Act which states that the certification authority of the

State will only be waived if the State fails to act wlthln "a
reasonable period of time, not to exceed one year."2/ EPA further

.commented that any waiver of certification authority must be in

writing as required by .40 C.F.R. § 121, 16 and cannot be made by

default.

In its November 4th letter, the DEP stated that under the DEP's
interpretation of Section 634(1), the Board of Environmental
Protection ("Board") or the Maine Land Use Regulation Commission
("Commission") (in the organized and unorganized territories of
the State, respectively), have 105 days after receiving a hydro-
electric project permit application inh which to make a determina-

tion of whether to issue such pe*mlt.3/

&

This determination is based on a numbe: of factors, including.
whether there is reasonable assurance that the discharge from

the proposed project will not result in a violation of applicable
water quality standards, After the Board or Commission makes its
determination on permit issuance, the Commissioner or bDirector.
has five working days within which to issue or deny Section 401
certification, According to the DEP, the issuance or denial of
such certification by the Commissioner or Director is purely a
ministerial function and is based on the finding of whether
or not water guality standards will be violated already made
by the Board or Commission pursuant to Section 636{7)(G). Since
the actual determination of whether water quality standards will
be met is made by the Board or Commission and those agencies
have 60U days and 105 days, respectively, in which to make their
finding, the DEP argues that the time period, in effect, meets
the federal reguirement of reasonableness.

?/ 40 C.F.,R., § 121.16, promulgated under Section 401 of the Act,
provides that the reasonahle perlod of time "shall generally bhe
consldered to be 6 months but in any event shall not exceed 1

year.,
3/ While it is true that under 38 M.,R.S,A. § 635-A the Commission

has 105 days within which to make its decision, it is EPA's under-
standing that Section 635-A only provides the Board with 60 days.
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In accordance with the DEP's interpretation, Section 634(1l) pro-
vides that the certification decision will be based on the Board
or Commission's water guality determination., 1It.-also states, how-
ever, that the Commissioner or Director shall issue or deny certi-

fication "within 5 working days of the applicant's request..."
This could be taken to mean that the certifica-

determiration on permit issuance and conseguently their finding

on whether the discharge will méet water quality standards. To

correct any misinterpretation that might result from this landuage,
the DEP has clarified the meaning of Section 634-C in the Adminis-

- trative Regulations For Hydroelectric Projects adopted Decembev

10, 14986 by prov1d1ng that:

The Comm1551oner or Director, as appropriate, shall
act. to issue or deny water guality certification
within 5 working days. following the decision by the
Board or Commission to approve or disapprove a
proposed project pursuant to 38 M.R,S.A, Section 636

{emphasis added).

In 1lght of the DEP's clarification of the meaning of Section
635(1) in the regulations, EPA finds that this pvov1slon is '
consistent with federal *equlvements.

with respect to the issue of the written notification of the
State's intention to waive its certification authority, the

DEP in its November 4th response argued that, notwithstanding
40 C.F.,R. § 121,16, federal law does not reguire written
notification of the State's waiver but that the State would be
reguiring such notification through its rulemaking process.

The regulations subseqguently issued pursuant to 38 M,R.S5.A.

§ 630, however, did not contain a written notification require-

ment and the DEP at the January 21st meeting stated that it

would not be reguiring such notification in writing.

Section 121,16 reguires written notice to EPA of the State's
waiver of certification in order that EPA may initiate its review
under Section 401(a)(2) of the Act and Sections 121.13, 121.14,
and 121,15 of the federal regulations. FEPA is not disapproving
the absence -of the written notification provision in the ‘State's
regulations but wishes to make clear that the State's failure to
provide such notification may potentially delay permit or license

issuance.

2. Reclassification Act

a. Section-15 (38 M.R.S.A. § 464(4)(F) (1))

The term "existing instream water uses" is defined in Section
464(4)(F)}{(1) as "significant, well-established uses that have
actually occurred on a water body on or after November 28, 1975"
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{emphasis added). As noted in our August 20th letter, this
definition is narrower than and therefore inconsistent with the
federal definition at 40 C.F.R. § 131.3(e), i.e., "uses actually-
attained in the water body on or after November 28, 1975 whether
or not they are included in the water qguality standards.”

By including the terms "significant” and "well-estahlished" in
its definition, Maine may be precluded from flndlng that a use
exists ip situations where the water guality is suitable to
allow such a use to occur even though the use may not currently
" be occurring or has only been occurring for a short period of
time, This would be inconsistent with the federal definition.
_Accordingly, EPA is disapproving the definition of "existing
use" in Section 464(4)(F)(1).

In order to be consistent with the federal definition, the State
must delete the phrase "significant, well-established" from its
definition. In addition, to clarify that a use can be an existing
use even though it is not a designated use, the State must also
expressly provide that the use is existing whether or not it is
included in the water guality standards, Unless such action is
taken within 90 days, EPA shall, in accordance with federal '
requirements, initiate promulgation action. -

b. section~15 (38 M.S.R.A. § 464(4)(F)(5))

' The State's antldeg*adatlon prov1s1on is coptained in 38 M.R.S5.A.
§ 464(4)(F). Subsectlon (5) of Section 464(4) (F) provides that:

The board may only issue a.dlscharge license pur-
suant to Section 414-A or approve water guality
certification pursuant to the United States'!

Clean Water Act, Section 401, Public Law 92-500, as
amended, which would result in lowering the existing
guality of any water body after making a finding,
following opportunlty for public participation,

that the action is necessary to achieve important
economic or social benefits to the State ard when the
action.is in conformance with subparagraph 3. That
finding must be made following procedures establlshed

by rule of the board.

In accordance with 40 C.F.R. § 131.,12(a){(2), this provision re-
guires a finding of important economic and social development prior
to the approval of a discharge which would result in a lowering

of the water guality within a waterbody's classification;

however, as we noted in our July 16th letter, this section

does not expressly provide that the water quality cannot be low-
ered below the level necessary to fully protect existing uses,

40 C.F.R. § 131, 12(a)(2)

In its September 5, 1986 letter, the DEP explained that this
gection does not stand on its own and must be.read in conjunction
with Section 464(4)(F)(1) which does expressly require the full
protection of existing uses. - EPA finds the State's interpretation
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of Section 464(4)(F) satisfactory, espéc1ally since it is support-
ed by the Water Reclassification Report of the Joint Standlng :
Commlttee on Energy and Natu*al Resources (March, 1986). 8/

We also noted in our July letter that Section 464(4)(F)(5) does
not.contain a reguirement that the State satisfy the "intergov-
~ernmental coordination" and "public participation" provisions of
the State's continuing planning process ("CpPP"), 40 C.F.R.

§ 131,12{a)(2). However, the DEP has informed EPA that public
participation and adthority for intergovernmental coordination
are reguired by the draft Rules Relating to Antidegradation
Policy and 38 M.R.S.A. § 366, respectively, EPA finds the
federal reguirements are therefore satisfied, provided that the
draft antidegradation rules are adopted, -

.Finally, Section 464(4)(F}(5) does not contain a specific require-
ment that the State assure that there will be achieved "the highest
statutory and regulatory requirements for all new.and existing
point sources and all cost-effective and reasonable best management
practices for nonpoint source control," 40 C.F.R. § 131.12(a)(2).
In its September 5th letter, the DEP explained that these require-
ments are covered by Secton 414-A of Title 38 of the M.R.S.A.

‘That section provides that .the Board of Environmental Protection
shall issue a license for the discharge of any pollutant only if

it finds among other things, that: '

The discharge will be subject to effluent limita-
tions which require application of best practicable
treatment. "Effluent limitations" means any
restriction or prohibition including but not limited
to effluent limitations, standards of performance,

for new sources, toxic effluent standards and '
other discharge criteria regulating rates, guantities
and concentrations of physical, chemical, hiological
and -other constituents which are discharged directly
or indirectly into waters of the State. "Best practi-
able treatment” means the methods of reducticon, treat-
ment, control and handling of pollutants includ- ‘
ing process methods and the application of best
conventional pollutant control technolegy or best
available technology economically achievable, for a
category or class of discharge sources which the
hoard determines are best calculated to protect and
“improve the quality of the receiving water and which
are consistent with the requirements of the Federal
Water Pollution Control Act, as amended, In deter-
mining best practicable treatment for each such

4/ See page 8: "In no instance may the ‘[Board of Environmental
Protection] approve a discharge which would cause water quallty
to be below the standard of the appropriate classification.”
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category or class, the board shall consider the then
existing state of technology, the effectiveness of
the available alternatives for control of the type
-of discharge and the economic feasibility of such
alternatives {emphasis added)..

Because the State has interpreted this language to cover both point
and non-pbint source contrel, EPA is not disapproving Section
464{(4)(F)(5) at this time; however, EPA believes that the State's
interpretation is vulnerable to a legal challenge and therefore
expects the State to incorporate a specific reguixement on non--
point source contrel in either the statute or the rules and
regulations promulgated under the statute during the next stan-
dards revision. The DEP should submit written assurance to EPA
within 30 days of receipt of this letter that it will be *ecommend—
ing such a regquirement to the leglslature during the next standards

revision.

¢, Section 15 (38 M.S.R.A.
Spawning)

§ 465 (2)-{4) Protection of Salmonid

In our July 16, 1986 letter, we noted that the dissolved. oxygen
criterion in Section 465 protective of salmonid spawning areas

was provided for in Class A and Class B waters but not in ;

The State's September 5, 1986 response indicated
that the dissolved oxygen criterion for salmonid spawning was

not included in the standards since the EPA national water quality
criteria document, 51 FR 22978 (June 24, 1986), for dissolved
oxygen was not final during legislative action on the bill, The"
DEP stated, however, that it would use EPA's dissolved oxygen
criterion for the Maine standard in designated spawnlng areas in
Class B and C waters. 1In light of these facts, EPA is not disap-
proving this -section at this time; however, the DEP should submit

written assurance to EPA within 30 days of receipt of this letter

that it will be recommending adoption of the EPA national
criterion to the legislature during the next standards revision,

d. Section 15 {38 M.R.S5.A. § 465 Chronic Criterion for Dissolved

oxygen)

EPA's July 16, 1986 letter pointed out that the Maine instantaneous
dissolved oxygen criterion in Section 465 might not provide full
protection in light of the finpal national criterion document, 51

FR 22978 (June 24, 1986}, which recommends that a chronic crxtevzon
be utilized in addition to an 1nstantaneous minimumn,

The State's September 5, 1986 response indlcated ‘that the standards
only contain an instantaneous minimum criterion since the national

criteria document for dissclved oxygen was not final at the time
The DEP further stated that the instantan-

eous minimum criterion listed in the standards would yleld averages
similar to those in the national criteria document and that the
instantaneous minimum would be easier to monitor, enforce, and
model, Nevertheless, EPA believes that chronic criteria for
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dissolved oxygen are needed in water quality standards, This is
particularly true for the many flow regulated streams in Maine
where nearly steady-state low flows during long periods of summer-
time conditions may cause chronic impacts on fisheries.

Since the national document was not finalized until after legisla-
tive action on the bill, EPA is not disapproving this section at
this tlme, however, the DEP should submit written assurance to
EPA within 30 days of its recelpt of this letter that it will be
recommending adoption of EPA's chronic criterion for dissolved
oxygen to the legislature during the next standards revision.

e. Section 15 (38 M.,R,S.A. §8 467(1){(A)(2) and (7)(A)(3)

In Sections 467(1}(A)(2) -and (7)(A)(3), the Maine legislature
recognizes that at certain times the impoundments on the Andro-
scoggin and Penobscot Rivers, respectively, have not and may not
continue to meet the Class C requirements for aguatic life and.
dissolved oxygen due to conditions existing in the impoundments,
The legislature further recoygnizes that these impoundments con-
stitute a valuable indigenous and renewable energy resource for
hydroelectric energy. The legislature concludes by stating that:

the value and importance to the people of the state
of hydroelectric energy and the unavoidable conse-
guences to water guality resulting from the exist-
ence of these impoundments shall be considered when
the board determines the impact of a discharge on
desigriated uses of impoundments... These impound-
ments shall be considered to meet their classifica-
tion if the department finds that conditions in those
impoundments are not preventing their de51gnated uses
from being reasonably attalned.

As pointed out in our August 20th letter, the federal regulations
require the full protection (not "reasonable" attainment) of a
classification's designated uses., Accordingly,-if it was the
legislature's intent to provide for something less than the full
protection of uses and to permit the violation of the Class C
criteria in these impoundments, this language is inconsistent
with federal requirements_and must be disapproved.

. The DEP has indicated, however, that the provisions in guestion

merely state the intent of the legislature to create subcategories
of the existing classification's uses and assign criteria specific
to these impoundments pursuant to 40 C,F,R. § 131.10 after the
State conducts the necessary studies and follows the proper
procedures fo* such a suhcategorzzatlon. (see, September 5,

1986 letter) / Thus, the State notes "in its letter that a UAA

5/ As we pointed out in our July 16th letter, under 40 C,F.R.
§ 131.10(g), the State may adopt subcategories of an existing
classification's uses after showing through a use attainability

Footnote continued on next page.
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is currently being conducted for the impoundments on the Andro-
scoggin River and that once the study is completed, hearings
will be held and criteria selected and legislated.

Completion of the study, however, has been delayed several times,
In addition, no study is being performed or planned for.the
impoundments on the Penobscot River, Since the UAAs are not
completed, the State's attempt at subcategorizing these impound-
ments is not yet effectuated. Therefore, until a change in
criteria is developed and justified by a UAA and the Section
131.20 standards revision procedures followed, the language in

Sections 467(1)(A){2) and {7}{A){3) has no effect on the classifi-

cation of the impoundments which, under Sections 467(1)(A)(1)
and (7)(A)(2), are Class C.b/

" Inasmuch as the legislative intent of Sections 467{1)(A}(2) and
{7)Y(A)(3) is consistent with EPA's interpretation as outlined

above, the provisions are approved. 1If, however, the intent of the
provisions is to permit the violation of existing criteria prior to

a proper subcategorization under Section 131,10(g) (or the develop-

ment of site specific criteria under Section 131.1){(b)(1){ii})},
these sections must be disapproved., The State should therefore
submit a written statement to EPA within 30 days of its receipt
of this letter from the Maine Attorney General's Office on their

‘interpretation of these sections.

5 con't/

analysis ("UAA") that the attainment of the designated uses is
not feasible because of one or more of the reasons set forth in
subsections (1) through (6) of Section. . 131.18(g) and following
the procedures for a standards revision under 40 C.F,R. § 131.20,

The DEP was also informed at the January 2lst meeting that it
could, in the alternative, develop site specific criteria for
these impoundments if, after conducting a study based on accept-
able scientific procedures, the State determined that the
existing uses will be protected even though specific criteria
may be viclated (see, 40 C.F.R. § 131.11(b)(1)(ii)).

E/ The State's water guality standards, in addition to establishing
the water guality goals for specific waterbodies, also serve as

the regulatory basis for the establishment of water guality-based
treatment controls, Since the UAAs have not been completed and
different criteria established for these impoundments, EPA will
continue to write permits for the upstream dischargers based on

Class C criteria,
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August 31, 1987

Dean C. Marriott

. Commissioner
Maine Department of Environmental Protection

State House Station § 17
Augusta, Maine 04333

B

Dear Comm1551oner Marriott:

- Thank you for your July 16, 1987 letter outlining the plans
"the Maine Department of Environmental Protection (DEP} -has to
correct the deficiencies in state law which necessitated EPA's
May 21, 1987 disapproval of certaln sections of Maine's water

quallty standards.

-1 felt our recent disdussiOn on this matter was helpful and I am
delighted that the DEP plans to work with EPA, the Legislature,
and the Governor's Office to develop the changes necessary to
comply fully with the federal statutes and regulations. :

We encourage your efforts to substitute measurement criteria for

the adjectives "significant and well-established® in L.D. 2283 to
clarlfy the procedure by which existing uses w1ll be establlshed

in the standards 1mplementatlon process.

In response to your letter, we request the following information
and/or clarification of DEP's planned future course of action:

1. Your letter stated your intention to "...coﬁply fully with

the public notice and EPA review criteria while preserving the
coordination intent of the Maine Waterway Development and
Conservation Act." 1It is unclear how the procedural scheme
outlined for dam certification under L.D. 2107 can be altered to
comply with the public notice and EPA review reguirements short
of the repeal of these sections. Therefore, we request
clarification of what specific proposals the DEP intends to make
to the Legislature on this issue. In addition, we request that
DEP inform us of the number and locations of potential projects

which could be affected by L.D. 2107.



2. With regard to the Androscoggin and Penobscot River-
classifications, we reqguest that the DEP submit a detailed
schedule for the preliminary decision making steps regarding the
future classification of the segments (1. e., public hearings}.

In addition, there are a number of issues contained in our May
21, 1987 disapproval letter on which we still require specific

confirmation:

1. Written assurance from DEP that it will recommend the
requlred changes to the non-point source control language contained
in the L.D. 2283 during the next standards revision.

2. Written confirmation that DEP will recommend adoption.
of the national dissolved oxygen criteria for salmonid spawning,
in accordance with the national criteria document, 51 FR 22878,
~June 24, 1986 to the Legislature when the standards are next:

revised.

3. Written confirmation that the DEP will recommend adoption
of a chronic dissolved oxygen criterion in accordance with the
national criteria document, 51 FR 22978, June 24, 1986, to the
Legislature during the next standards revision. o

We must begin the process of preparing a promulgation package for
publication in the federal register due to the framework set
forth in our regulations at 40 C.F.R. §131.22. Publication of

the proposed rules should coincide with the next state Legislative
session's efforts to address correction of the disapproved standards

prov1slons.
I thank you for your continued cooperation and trust that by working
together we can reach a mutually acceptable solution to the '

issues outlined above. : )

| e o 7:——
.Sincerely yours, jyﬁhrfé Zib [P

Mlchael R. Deland ) L“ﬂfr' - & -

Regional Admistrator C;Iﬁ\an,Ll;; LJL/07 L
7w
A\ ot —on. S Liad € o [ } }

cc: David Sabock, BEA Headquarters | ), 5 gm._, Jzz /

Steven Groves, M ne DEP

Tim Glidden, Office of Policy and Analysis

Janes E. Tierney, Maine Attorney General

Ron Kriesman, Esq, Natural Resources Council of Maine
Lee C. Shroer, Esq., EPA Headquarters

Robert Moore, Esqg, Office of the Governor
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November 3, 1988

Stephen W. Groves, Director ' e
Bureau of Water Quality Control 02
State of Maine . T

Department of Environmental Protection
State House Station 17
Augusta, Maine 04333

Re: Proposed Changes to 38 M. R S.A. §§ 363-C and 464(4) (F) (1) and
. Related Matters

Dear Mr.‘Groves:

By letter dated May 21, 1987, the Environmental Protection Agency
("EPA") disapproved, pursuant to Section 303 of the Clean Water
Act, 33 U.S.C. § 1313, and the regulations promulgated thereunder
at 40 C.F.R. Part 131, the following sections of the Malne s
Water Quallty Standards*

38 M.R.S.A. § 464(F) (1) (Definition of "existing use™); and

38 M.R.S.A. § 363-C (Reclassification of proposed
hydroelectric impoundments to Class GP-3d).

In our May 2lst letter, we also requested that the DEP prov1de
written assurance that it would make other specified changes to
38 M.R.S.A. §§ 464(4)(F)(5) and 465(2)—(4) during its next water
quality review and provide an 1nterpretatlon of 38 M.R.S.A. §
467(1) (A) (2) and 467(7) (3) (3) from the Maine Attorney General‘

office.

On November 25, 1987, the Maine Department of Environmental
Protection ("DEP") sent EPA proposed changes to 38 M.R.S.A. §§
363-C and 464(4) (F)(1). Consistent with the informal comments
provided to the DEP on April 10, 1988, EPA's position with‘
respect to these proposed changes is set forth below. Maine has
also recently proposed regulations which lmplement certain
provisions of the Maine Water Quality Standards. - Chapter 587 of
these regulations directly relates to the definition of existing
use proposed by the State in Section 464(4) (F)(l). We have
therefore included comments on this regulation as well.

1. Section 464 (F)(1) (Definition of "Existing Use'}:

The definition of "ex1st1ng use" in the proposed revision to
Section 464(F)(1) is missing certain key language which is 1n the
federal definition of that term at 40 C.F.R. § 131.3(e).
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Specifically, the federal index date of "November 28, 1975"--
which is in Maine's current version of Section 464 (F) (1)--is
omitted in the proposed revision. This date or, if preferred,
an earlier date, must be included in the State's definition of
"existing use." In addition, the proposed definition does not
provide that uses are existing "whether or not they are included
in the water quality standards." Such language must be added to
the State's definition so it is clear that a use may be existing
even though it is not a designated use under Maine's Water

Quality Standards.

The proposed revision also includes language which is
inconsistent. with the federal antidegradation policy.
Specifically, the revision states that "factual determlnatlons of
what constitutes an existing in-stream water use 6n a particular
water body and the extent of allowable impact on the existing use
shall be made on a case-by-case basis..." (Emphasis added). The

> phrase "and the extent of allowable impact on the existing use®

must be deleted since it indicates that existing uses will not
"be fully maintained and protected as required by federal law-:
- Unless the changesmngted_above are made, the statutory provision

will not be approvable

N
In the proposed d% anltlon of "existing use," Maine has also
listed spec1flc crlterla for the State to examine in maklng case-
by-case determlnatlons of "what constitutes an existing in-strean
water use on a particular water body." The recently proposed
regulations in Chapteér 587.1 of the Bureau of Water Quality
control Regulations ekpands on the criteria the Board. will
examine. In general this approach of including the criteria the
State will examine in determining whether a use is "existing" in
the State's definition of "existing use,"™ is acceptable to EPA.

It is not clear, however,

rexisting" under the federal defimition would also be considered
"existing" under the State's definition.

statutory provision and the regulation emphasize the length and
nunber of times a use has occurred, EPA is concerned that the

{ State could determine that a particular use was not texisting"

! because such a use was not currently occurring or decumented as

+ occurring even though the water quality was suitable to allow
.such a use to occur. For example, the State might improperly
determine that "shellfishing" is not an existing use in an area
where shellfish are propagating and surviving and are suitable
for harvesting simply because the shellfish are not currently
being harvested. See, EPA's "Quéstions and Answers on
Antidegradation," dated August;-1585. Therefore, although EPA
would not disapprove Section 464 (F) (1) "as proposed, we do
recommend that Maine add language to either the statute or the

ilj‘ //In particular, since the criteria listed in both the proposed
{

a if, based on the specific criteria the
~ State has chosen, all the uses that would be considered
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regulations that would make it élear that the State will take
into account whether the existing water guality is suitable to
allow certain uses to occur even though they may not be currently

occurring.

Furthermore, the criteria the State has chosen to include in
Chapter 587.1 relate primarily to "human uses" such as boating, ..
swimming, fishing, etc. Since Maine's Watexr Quality Standards
specifically designate "habitat for fish and other aguatic life'"
as a use, EPA also recommends that additional criteria be
developed which relate to the “aguatic life use." This could
include reports or testimony which document the species of fish
in a particular waterbody, or habitat suitability information
conflrmlng that certain aquatic uses could occur in a waterbody

in the absence of testimony. . _ ,
o e e
The proposed regulatlons in Chapter 587 also raise a question
regarding the State's antidegradation policy. Undexr the federal
anti-degradation policy, any proposed discharge which would:
cause a lowering of water quality requires a demonstration of
"important economic and social benefits." 40 C.F.R.
§ 131.12(a)(2). EPA's currect view is that, if a discharge will
not “51gn1flcant1y“ lower water cquality, the antldegradatlon o
requirements will be met and a detailed economic and social
benefit analysis need not be performed. Since there is no EPA
national guidance identifying a 51ng1e acceptable method for

e
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. determining whether a discharge is significant, the Region has

‘assimilative capacity allowed in the appropriate class."

proposed that the definition of "significant” be left up to the _
states, subject to EPA approval. _ o

Under the propesed Chapter 587.5.B., Maine has chosen to operate
'"under the rebuttable presumption that ‘lowering of the existing
quality of any water body' will occur when a proposed discharge

or activity consumes greater than 20% of the remaihing
Thus,

all discharges below the 20% cutoff would automatically be
determined to be "insignificant." Such an approach could have
results which are contrary to thé federal antidegradation policy
since repeated or small dlscharges below the 20% cutoff could
result in significant water gquality degradation without a
demonstration of economic and social benefit. For this reason
the Region finds that the proposed regulation, as drafted, may

not be approvable without changes.

Until national policy on this issue is established, the Region
would find this provision acceptable if it is redrafted in the
following manner: First, the regulation should be changed so
that all discharges greater than 20% of the remaining

.assimilative capacity would be automatically deemed

"sighificant."
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Second, the regulation should provide that all discharges less
than the 20% cutoff will be subject to a case- by-case review by
the State to determine whether or not the discharge is
SLgnlflcant In examining each discharge on a case-by-case

basis, the State will consider certain listed criteria such as

the degree of degradation that has been permitted previously, the'
sen51t1v1ty of the particular water body, eta.,

Finally, the regulation should state that notice of the State
finding of significance or insignificance and an opportunlty to
comment on such finding will be included in the public notice. of
the permit proposed to be issued to the dlecharger

e et rmmr crmm— T v s S e .
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2, '38 M.R.S5.A. § 363-C (Rec1a551flcetlon of Proposed
Hydroelectric ImDoundments

The proposed provisions on state certification and dam licensing
are acceptable but the State must clarify Section 635- B(l)(C) SO
that it is understood that it is the change in the
characteristics of the waterbody both upstream and dOWnstream
resulting from the proposed dam that must not v1olate Section

464 (4) (F) .

3., Other Issues

To date EPA has not received written assurances that the State
will incorporate specific reguirements on nonpoint. source control
in 38 M.R.S.A. § 464(4)(F)(5) or include dissolved oxygen.
criteria protective of salmonid spawning in 38 M.R.S.A. §
465(2)-(4) as regquired by EPA's May 21, 1988 letter referred to
above. These written assurances should be submltted to the

agency as soon as p0551b1e

In addltlon, EPA has not received an interpretation of 38
M.R.S5.A. § 467(1) (A){(2) and 467(1) (A) (3) from the Maine Attorney
General's Office. The Region recognizes that the State has been
following the interpretation put forth by EPA in its May 6th
letter regarding these two provisions. However, until this
interpretation is confirmed by the Attorney General, the
provision is subject to alternative interpretations in the future
which may not be consistent with federal requirements. For this
reason, the State must either remove the language in guestion
from the statute or submit a formal Attorney General's Statement
which indicates that it is being read consistently with federal

requirements.
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Please feel free to call Eric Hall of my staff or Tonia D.
Bandrowicz or Jonathan Kaledin of the Office of Regional Counsel
if 'you have any guestions regarding this matter. - Mr. Hall can be
reached at (617) 565-3533. Mr. Kaledin can be reached at (617)
565-3334., Ms. Bandrowicz will be on detail to EPA's Washington .
D.C. Office until February, 1989 but can be reached at (202)
475-8180. .-

Sincerely, .

David A. Fierra, Director

Water Management Division

cc:  Ron Kriesman, Natural Resources Coun01l Maine
David K. Sabock, WH-585 ‘
Jonathan Kaledln, RRC-2203
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May 11, 1989

Philip F. Aherns

Deputy Attorney General
Department of Attorney General
State House, Station 6
Augusta, ME 04333

Re: 38 MRSA 467(1)(A)(2) and 467(7)(A)(3

Dear Chip-

It is our understandlng that the Malne Department‘of
Environmental Protection ("DEPY"), at the request of +the U. S EPA
has asked your office for an interpretation of 38 MRSA :
467(1) (A) (2) and 467(7)(A)(3) I am writing to find out the
outcome of your review of this legislation, speCLflcally,_as to
whether you agree with EPA's 1nterpretatlon as set forth in our
May 21, 1987 letter to the Maine DEP (attached) :

I would apprec1ate if you could prov1de us with a response in the
near future because, if .EPA's 1nterpretatlon in not valid and a
statutory change is necessary, ‘it is our understanding that the
state 1eglslature will only be in session untll the end of June.

Thank you for your assistance in this matter.

Sincerely,
e

onia D. Bandrowicz

Assistant General Counsel

cc: John Edwards, ME AG
Steve Groves, ME DEP.
Tim Glidden, Policy Office
Bill Dlamond/Dave Sabock, OWRS
Ron Manfredonia/Eric- Hall Region IX
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December 20, 1990
Dean Marriott, Commissioner : G%lg
Department of Environmental Protection ‘ :
State House Station 17

Augusta, ME 04333 ;
Dear Commissionér Marriott:: . ' . . tzzéxl?'
- -~

_The Env1ronmental Protection Agency has completed its review of
several pleces of legislation and regulation revising and addlng _
to the Maine water quality standards program. Also considered in
this review is a letter from the Maine Attorney General containing

a critical interpretation of "reasonable attalnment" of water uges.” -
The spec1flc documents rev;ewed are: - AN Sa
Requlations . L | ' ] ' \qué§“
’ . \
Chapter 580 ~ Procedures for sampllng and analysis \ v
‘ LR
A
Chapter 581 - A851m11at1ve capacity of streams and.ponds, \\j

stream minimum flows, zone of passage, and trophic state

- of great ponds
bhapter 582 ~— Temperature
Chapter 584 - Numeric criteria, Option l

chapter 585 — Identlflcatlon and de51gnatlon of spawnlng
areas in Class B and C waters - A

Chapter 586 - Dlscharge restrlctlons in Class A waters.

1989 Iegislation
Repeal of 38 MRSA .§363-C; Automatic reclassification
Enactment of 38 MRSA §464, sub-§4,9 F; Antidegradation

‘ Repeal and amendment of 38 MRSA §634, sub-§1; 38 MRSA
T §635 -B; 38 MRSA §636, sub-§7, ¢ A,E and F. Repeal of
38 MRSA §636, sub-§7, { G. Enactment of 38 MRSA §363,

sub-§8. All dealing w1th water quallty certification of
hydrcelectric projects,

1890 Leqislation.

Amendment of 38 MRSA §464, sub-§4, { F; Antidegradation

PRINTED ON RECYCLED PAPER



Amendment of 38 MRSA §467; Reclassification of several
basing: Androscoggin River, Dennys River, East Machias
River, Machias River, Mousam River, Narraguagus River,

Penobscot River, Pleasant.Rlver Presumpscot River, Royal
River, Saco River, St. Croix River, st. George. River, St.
John River, Salmon Falls River, Union River, Kennebec
River and Maine Coastal Basins. .

Enactment of 38 MRSA §414—C.and §466, sub—§§2-A and 9-C;
Colox pollution control

amendment of 38 MRSA §467, sub-§15, § C; An act preven=
tlng the Board of Environmental Protection from consider-
ing the impact on water quality of the Squa Pan hydro—

electric project.

Amendment of 38 MRSA §414 ~A, sub-§2; Permit schedules of
compliance. .

Enactment of 38 MRSA §420, sub-§2, 4Y A to G; Adopticn
of numeric crlterla, Option 1, through legislation. '

Intergretatlon

A letter from the Maine Department of the Attorney Gen-
eral interpreting 38 MRSA §467 (1) (A)(2) .and (7)(A)(3)
indicating that ‘'reasonable attainment" "means full
‘compliance with Maine law and regulation.

Pursuant to sections 303 (¢) (1) and 303 (c)(2)(B), I am approving
-your submittals with one exception, the 1990 amendment of 38 MRSA
§467, sub-§15, § €, "An Act Regarding Squa Pan Stream.". Under sep-
arate cover, I am sending formal notification of EPA dlsapproval

of 'the Squa Pan leglslatlon

Wlth this approval of your'classifications, numeric criteria adop- -
tion, antidegradation policy, and proper interpretation of attain-
‘ment of designated uses, the State of Maine is in compliance with .
the federal regulatlons, 40 CFR 131, governlng water quallty stan~'

dards.

My staff and I look forward to continued cooperation with DEP and’
to better cocordination with the Maine Legislature in the areas of
standards development and implementation. We are prepared to offer
assistance in the drafting and review of companion policy  and.
guidance documents at your convenience. If you have any guestions,
" please call me or have your staff call Eric Hall at {617) 565-3533.

Sincerely,

Rt ¢

. "'-‘-..-' el aga: 9
_ 'eqlonal Admlnls?rator

rj.- -

ccf “Pavid K’ Sa?ock EPA, WH-585
... i.Lee Schroer; EPA, LE-132W

s e DaveHC@urtemanche,' ME DEP
~Tim Glidden, Office of Policy & Analysis, ME Legislature

AT Do .
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March 25, 1993

Dean Marriott, Comm1551oner

Maine Department of
Environmental Protection

State House

Station 17

Augusta, ME 04333

Re: EPA CWA Section 303 Approval of Change to
Ripogenus Impoundment Water Quality Standard

Dear Commissioner Marriott:

I am responding to the State’s February 8, 1993 and October 26,
1992 letters prop051ng a downgrade in Malne s water quality
standard for the Ripogenus Impoundment on the West Branch of the
Penobscot River. Based on the information supplied by the Maine
Department of Environmental Protection (DEP), including the use
attainability analysis (UAA) prepared with assistance from '
Bowater/Great Northern Company and the public comment on that
UAA, and for the reasons set forth below, we approve the State’s
proposed change in the criteria for the "habitat and agquatic.
life" use for this water body, to that contained in Part A of

© P.L. 1992, Chap. 813.

According to the October 26 letter, the proposed change is based
on 40 C.F.R. §131.10(g) (4). This subsection provides for the
removal of, or establishment of a subcategory of, a deSLgnated
use, if the State demonstrates that:

dams, diversions or other types of hydrologlc modifications
preclude the attainment of the use, and it is not feasible
to restore the water body to its original condition or to

operate such modification in a way that will result in the

attalnment of the use.

The October 26 letter further states that environmental studies

conducted by Bowater/Great Northern Company, support the

conclusion that it is not feasible to operate the company’s

hydropower project in such a way that the Ripogenus impoundment

would meet the current 'natural" criteria for the aguatic life

use for this water body. For clarification, the ablllty of the

1mpoundment to meet the Class A/GPA “natural“ criteria is pot at

issue in this reclassification. Rather, the guestion 1is whether

the UAA demonstrates that the Ripogenus Project precludes the

attainment of the criteria in the Class C habitat and aguatic

life use, and it is not feasible to operate the dam in a way that e
- L 4
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will result in the attainment of that use.’

We recognize that currently there is no national EPA guidance on
the interpretation of 40 C.F.R. §131.10(qg) (4), in particular :
guidance on when it is "feasible” to modify the operation of a
dam so that standards will be met. We understand that EPA will
be developing such guidance to deal with the difficult and unlque_
issues faced in reconciling water quality issues where
hydrological modifications predate state water quality standards.
In the absence of such guidance, the Region, in consultation with
EPA Headguarters, has taken a reasoned approach in interpreting
subsection 131.10(g)(4). Thus, the Region has considered the
practical and environmental implications of modifying the
operation of the dam, as well as the technical and economic

feasibility of doing g0.

In the 51tuatlon involving the Rlpogenus Impoundment, we are
willing to accept the State’s finding, based on the UAA.
documentation and publiec comment, that it is not feasible to
operate the dam in a way that would maintain the Class C habitat
and aquatic life crlterla, in part because the aquatic communlty
+that has evolved in the impoundment and downstream waters
constitute an important fishery resource that would be at risk
should the project’s operation be.significantly altered. In
making our decision, we acknowledge that the company has, as part
-of the FERC mandated environmental review, made some concessions
by agreeing to adjust its operation of the dam to further protect
the downstream fishery and to remediate the dry reach in the

‘upper-gorge. While not used as a basis by the State,

: !  As we stated in our February 4, 1992 letter, 'EPA
recognizes that the requirement to meet the "natural" Class A/GPA
or "unimpaired¥ Class B habitat and aquatlc life use may not
necessarlly be appropriate for all situations 1nvolv1ng existing
impoundments. We therefore accepted the language in Part B of .
P.L. 1952, Chap. 813, which provides that the habitat and agquatic
life uses would be met for certain Class A and GPA existing
hydropower impoundments if those waters could support the
criteria in the lowest classification, that is, Class C.
result, under the current classification, the Rlpogenus
1mpoundment does not have to meet the "natural" criteria for the

As a

‘habitat - and aquatic use; rather it must, achieve the Class C

criteria which requires that: the 1mpoundment support "all species

of fish indigenous to those waters and maintain the structure and

function of the resident biological community, provided that some
changes to aguatic life may occur due to the hydrologic
modifications of the lmpoundments." It has consistently been the
Region’s- position that in order to go below the Class C criteria
for the habitat and aquatic life use, as is proposed for the
Ripogenus impoundment, the federal procedures requlrlng a UAA and

public participation must be satlsfled
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there is also evidence in the record suggesting widespread
adverse economic and social impact in the project area should
major operational changes be reguired. '

We wish to point out that the UAA prepared in this case, although
acceptable under the unique circumstances presented by the
Ripogenus impoundment (i.e., the valuable fishery that results
from the current operation of the dam), it may not be
satisfactory under other circumstances. In those more common
cases where there is no clear environmental benefit resulting

from continuing the current operation of the dam, the burden to

support the status quo would be higher.

Although not a factor affecting our approval of the State’s
proposed downgrade in this specific case, we £ind that there were
several comments made by the environmental groups during the

" public participation portion of the UaA process that raise issues-
which should be addressed in either the CWA section 401
proceeding or FERC relicensing. For example, recent information
regarding tissue mercury concentrations in fish and bald eagles
should be considered in the ongoing environmental review of the
Ripogenus and other Maine hydropower relicensing activities. We
suggest the CWA section 401 review and FERC environmental
assessment evaluate the role of the impoundment’s operation on
the mobilization of mercury through the food chain. Should
linkage between impoundment management and tissue toxicant levels
be established, appropriate license conditions should be included

or added. '

We believe that today’s approval of the Ripogenus . Impoundment
water quality standard downgrade demonstrates that the UAA and
public participation process can work and provides support for
the State to take action to address EPA objections to Part A of
P.L. 1992, Chap. 813. We are concerned that this legislation may
be used to avoid the ‘UAA and public participation downgrading

" requirements in other FERC relicensing cases in Maine in the

. future.

As you know, EPA issued a CWA section 303(c)(3) letter to the
State disapproving. the standards change made by Part A of this
legislation. . It is our understanding that the State intends to
draft and submit new legislation amending the water guality -
standards this session so as to correct the problems identified.
in our disapproval letter. Such standards amendments must be '
presented this session, or, in accordance with the CWA, EPA will
be required to begin the process of promulgating a federal
standard. As we have stated previously, we believe that as part
of the amendments, Maine should incorporate UBA and public
participation requirements comparable to those in the federal
regqulations directly in the state law, as other states have done.
The amendments to the water gquality standards should also include
necessary reclassification of the Ripogenus Impoundment, '
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specifying the new lower criteria for that water bedy. We urge
the state to involve EPA at the earliest p0551ble date and-
forward a copy of the draft legislation when it is ready to EPA
for review and comment. :

As always, my staff and I -are willing to meet with the state and
other interested parties to try to resolve the inconsistencies
between State standards and federal requirements. Please call
me, or have your staff contact Eric Hall of the Water Management
Division or Tonia Bandrow1cz of the Office of Regional Counsel at
(617) 565-3533 and (617) 565~3316, respectlvelyf

Sincerely,

Rl lasef

Paul G. Keough : 7
Acting Regional Administrator

cc:  Steven W. Groves, ME DEP
Tim Glidden, ME OPA
Jon Edwards, ME AG
Willjam Diamond/Dave Sabock, EPA OST
Lee C. Schroer/Carol Ann Slcllano, EPA OGC
Brian Stetson, Bowater
Dan Boxer, Esd.
Dean Beaupain, Esqg.
Dan Sosland, CLF
Eric Hall, EPA-T
Tonia Bandrowicz, EPA-I
Michael Ochs, EPA-T
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‘bean C. Marriott, Commissioner

Bureau of Water Quality Control
Department of Environmental Protectlon
State House Station 17

Augusta, ME 04333

Re:. L.D. iOlQ "An Act to Establish a Monthly Average Dlssolved
Oxygen Standard for Class C Waters.! ) _

Dear Mr. Marriott:

'We have reviewed L. D. 1019 dealing with amendments to the -

. dissolved oxygen. criterion for -Class C waters. The language in

38 MRSA §465, sub-§4, ¥B is proposed to be modified to include a

requirement for the protectlon of adult salmonids of "a dissolved

- oxygen content of no more [sic} than 5.5 parts per million.™ ,,..-
Currently, the Class C criterion in Maine is 5.0 parts per. '

million (ppm) or 60% of saturation, whichever is higher. The 5. 0

pm is to be achieved at all river flows equal to or greater than

the seven day mean low flow with a recurrence of one-in-ten years
[38 MRSA 464 (4)(D}}]. Thls value is also known as: the 7010 ‘flow.

- The current Maine minimum is consxstent w1th the. EPA minimum
- criterion for dissolved oxygen found in "Ambient Water Quality
.Criteria for Dissolved Oxygen," April 1986 (EPA 440/5-86-003.)
The EPA criteria document states that a minimum seven day mean
. dissolved oxygen value of 5.0 is to be met at the 7Q10 flow in
© - order to protect the '"other life stages" of the salmonids. The
EPA criteria document goes on to say that a value of 6.5 ppm
dissolved oxygen as a 30-day average is necessary to protect the
other life stages. This indicates that while -low dissoclved
oxygen values (5.0 ppm) can be withstood for short periods of
time (seven days), to insure the long term survival of the adult
salmonids, a higher long-term dissolved oxygen concentration.is
‘regquirad. The EPA 30-day average dissolved oxygen criterion of
6.5 .ppm is to be met at flows at and above a 30-day low flow with
a recurrence of one—-in—-ten years (30Q10.) In some unregulated =
streams, a single short term minimum criterion will grant both
the necessary short and long term agquatic life protection due to
. natural stream flow fluctuations above the 7Q10. However in many
unregulated streams and virtually all regulated streams, both
short—~term and long-term average criteria are necessary in order
to afford adeguate protection of the adult salmonids.

The long~term average dissolved criterion of 5.5 ppm suggestaed in

L.D. 1019 is insufficient to protect the designated uses assigned

by the Legislature to Class C waters. The value of 5.5 ppm is in

fact equal to EPA’s long-term protection for the less sensitive .
310,

warmwater fish. . Class C waters have been designated as having
. - 4:4":—,@”
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. the guality necessary to protect all indigenous fish. Maine law
at 38 MRSA 466 (8) defines indigenous as “supported in a reach of
water or known to have been supported according to historical °
.records compiled by the State and Federal agencies or published
scientific literature. Salmonids are native to most all waters
of Maine. The Maine Department of Inland Fisheries and Wildlife
(DIFW) is responsible for the determination of where salmonids
are not indigenous. Where DIFW has determined after a scientific
evaluation that a waterbody. can only support a warmwater fishery,
Maine may use lower dissolved oxygen criteria. To date EPA
Region I has received no such showing by either DIFW or DEP that
any waterbody or segment of a water body should be placed into .
this lower protection category. 1In fact, the Maine DEP insists .
. on the use of salmonids exclusively as the vertebrate toxicity
,test organlsm for all fresh water dlscharges

In summary, the 5.5 ppm dlSSOlVEd oxygen 30 day average crlterlon
proposed in L.D. 1019 is not adequate to protect the de51gnated
. .uses of Maine Class C waters and cannot be approved by EPA., In:
,order to provide for the protection and propagatlon of . salmonlds,
‘Maine must use a 30-day.average of 6.5 ppm or higher. If you
have any questions regardlng this matter, please contact me at
1(617) 565 3531 or Eric Hall of my_ staff at (617) 565-3533.

jater Quallty Branch

cc: Tim Glidden, OPLA-
- Gordon Becket, USF&WS
bavid Sabock, EPA HQ
Tonia Bandrowicz, ORC
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Dennis A. Purington, Acting Director L A07ART- G/
NSN 7340.01-217.7244 $099. 161 GENERAL SER‘J‘]’FES ADMINISTALTION *

Bureau of Land & Water Quality ,
ME Dept. of Environmental Protection o :
State House, Station 17

Augusta, ME 04333-0017

Dear Mr. Purington:”

This letter is to acknowledge your June 21, 1999 submittal of a “complete and current” effective.
water quality standards (WQS) package for inclusion in the Clean Water Act WQS docket for
Mazine. As you are aware, the Water Quality Standards (WQS) docket is necessary to support the
WQS program after EPA revises its WQS rule in response to the Alaska court ruling (Al

Clean Water Alliance v. Clark , No. C96-1762, July 8, 1997). In conjunction with the rule
making process, EPA. will oﬁ‘er the public an oppor‘tumty to review the ‘N'QS docket, We will
contact you if the public review or further review by EPA identifies any orissions or erroneous

mclusmns that may need to be corrected.

| Thank you for your assistande in crcatmg the WQS dockel. Please contact me (61'1/918 1501) or
Bill Beckthh of my staff (617/’918 1544) if you havc any. questlons

Smccre[y, d

Linda Murphy, Director = o ' :
Office of Ecosystem Protection

cb: Fred I,cutncr,'EPA SASD
Ronald Poltak, NEIWPCC

. Intarnat Address (UL « hﬂpﬂw\‘m spagoy
Hocyc{udescyc‘lnh]c 'Prinledwfth Vegalable 'O1f B-un-d inks en. Roc‘,-'ded Pu.por {Mhlmm 2% Postconsumesy o




Water Quality Criteria Bibliography (Maine).
Bureau'of Land and Water Quatlity

Maine Department of Environmental Protection
June 16, 1999, CORRECTED COPY: 6/30/59.

"

Name/Title Citation » | Date of last _ Number’
armendment of Pages
Statutory Sections :
Definitions ‘ 318 MRSA 36]-A July 9, 1998 2
Waiver or modification of protection and 1mprovamcnt 383 MRSA 363-D July 14, 1994 1
laws ' . _
Definitions : 33 MRSA 410-H Oct. 9, 1994 !
Program implementation 38 MRSA 410-J June 30, 1992 1
Waste discharge licenses 38 MRSA 413 July §, 1998 - .3
Conditions of licenses - 38 MRSA 414-A July 9, 1998 5
Publicly owned treatment works 33 MRSA 414-B July 9, 1998 - l
Color pollution control 38 MRSA 414-C Sept. 19, 1957 2"
Certain deposits and discharges prohibited 38 MRSA 417 July 14,1990 L
Log driving and storage 33 MRSA 418 July 9, 1998 1]
Protection of the lower Penobscot River 15 MRSA 418-A July 13, 1982 1
Prohibition on the use of tributyltin as an antifouling 38 MRSA419-A March 29, 1993 2
agent :
Certain deposits and discharges prohibited 38 MRSA 420% June 1 1, 1999 5
Dischares of waste from walegeraft 33 MRSA 423 June 30, 1989 1
Discharge of waste from motor vehicles 38 MRSA 423-A Sept. 29, 1987 1
Enforcement : 33 MRSA 45] July 9, 1998 1
Time schedule variances 38 MRSA451-A Oct, 13, 1993 3
Classi fication of Maine waters 38 MRSA 464 July 92,1998 1t
‘|_Standards for classification of fresh surface waters 33 MRSA 465%* July 14,1990 . 2
Standards for classification of lakes and ponds . 38 MRSA 465-A*%% . | July 14, 1990 1
Standards for classrﬁcanon estuarine and marine waters 38 MRSA 463-B July 14, 1990 29
Definitions '+ 38 MRSA 466 July 14, 1990 2
" Classification of major river basins 38 MRSA 467%+* July 14, 1994 15}
Classification of minor drainages 38 MRSA 468%** June 30, 1992 4
Classification of marine waters 1 38 MRSA 460#x* June 24, 1991 7
Approval criterin 38 MRSA 636 Sept. 29, 1995 2
* As amended by “An Act to Amend the Water Quality - | Pl 1999, ch, 500 Jure 11, 1999 3
Laws to Establish a New Standard for Mercury '
Bischarges”
**Amended by "An Actto Amend Certain Laws PL. 1999, ch. 243 Seplember 18, 9
Administered by the Department of Environmental 1999 :
Protection, Bureau of Land and Water Quality” :
**%Amended by "An Actto Reclassify Cenain Waiers of | PL 1999, ch. 277 September 18, 13
the State” 1999
Rule Chapters
Administrative Regulations for Hydropower Projects 06-096 CMR 450 May 4, 1996 13
and 04-C61 CMR
il
Regulations Concerning the Use of Aquatic Pesticides 06-096 CMR 514 May 4, 1996 1
Environmental Regulation: Surface Waters Toxics 06-096 530.5 Aug. 13,1997 13
Control Program _
Discontinuance of Wastewater Treatment Lacoons 06-096 CMR 550 May 4, 1996 2




Stormwater and Combined Sewer Overflows 06-096 CMR 570 May 4, 1996 1]
Snow Dumps: Exemption from Waste Discharge mensc 06-096 CMR 573 May 4, 1996 2
Regulations Relating to Water Quality Evaluations 06-096 CMR 581 May 4,1996 2
Regulations Relating to Temperature 06-096 CMR 582 May 4, 1996 i
Identification of Fish Spawning Areas and Dcstgnauon of | 06-096 CMR 585 May 4, 1996 2
Salmonid Spawning Areas 4 ¥
Rules Pertaining to Class A Waters 06-096 CMR 386 May 4, 1996 2
Other .
Letter from Jon H. Edwards, Assistant Attomcy General Qutside of statute or | NA .5

(1/29/90), supporting a statutory interpretation.

regulation

* Not yet dctcrmmcd Enacted or amended by the First Regular Session of the | 19™ Legislature (non-

emergency provisions)

3]
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February 9, 2004

Dawn Gallagher, Commissioner

Maine Department of Environmental Protection
#17 State House Station

Augusta, Maine 04333-0017

SUBJECT: EPA Review of Chapter 257 Water Quality Standard Revision

Dear Commissioner Gallagher:

The Environmental Protection Agency (EPA) has completed ifs review of Chapter 257
(LD 1137), “An Act Regarding Rwelme Impoundments”, as required by 33 U.S.C.
1313(c). This legislative chapter revised the surface water quality standards administer ed .
by the DEP’s Bureau of Land & Watér Quality, and was cextified by Maine’s Assistant
Attorney General in the Natural Resources Division on December 17, 2003 as having
been duly adopted pursuant to state law (passed by the Maine Legls]ature on May 20,
2003, and signed into law by the Governor on May 23, 2003). EPA is continuing its
review of Chapfer 418 and the other chapters from the Department’s August 26,2003
submittal of legzslanon emcted by the Fivst Regulm Session of the 121* Legislature.

I hereby approve the revised water quality standards in Chapter 257, This approval is.
made pursuant o Section 303(c)(2) of the Clean Water Act and 40 CFR Part 131, and is

“based on my determination that the approved revisions are consistent with the
requirements of Section 303 of the Act. In making this approval, we have a few
comments concerning Chapter 257 (see attachment A).

EPA’s approval of Maine’s surface water standards revisions does not extend (o waters
that are within Indian territories and lands. EPA is taking no action to approve or
disapprove the State’s standards revisions with respect to those waters at this time, EPA
will retain responsibility under Scotion 303(d) for those waters,

My staff and I look forward to continued cooperation with the ME DEP in exercising our

~ shared responsibility of implementing the water quality standard requirements under the
CWA. If you have any questions on these issues, please contact Steve Silva, Dnectm of
EPA New England Maine Program, at 617- 918-1561,

I
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Sincerely,

Linda M. Murphy, Director
Office of Beosystem Protection

Enclosuves

¢c: Andrew Fisk, ME DEP

David Courtemanch, ME DEP
. Brian Kavanah, ME DEP

Dana Murch, ME DEP
Vernon Lang, USF&WS
Mary Colligan, NMFS
Peter Colossi, NMFS
Edward Hanlon, EPA HQ




Attachment A to February 9, 2004 letter ﬁ‘bm EPA to ME DEP

Comments on Cﬁapter 257

Chaptex 257 4An Act Regarding Riverine Impoundments

- EPA has reviewed Chapter 257, and would like to point out that the narrative standard jin
‘the final paragraph is an important confirmation that the 2003 revisions are consistent
with the CWA (“dissolved oxygen concentration in existing riverine impoundrents must
be sufficient to support existing and designated uses of these waters”). Itisour -
understanding that ME DEP intends to ionitor dissolved oxygen (fo within 0.5 m of the
bottom) for the enfire water column of any impoundment, and that compliance with the
narrative criterion (as set forth in the final paragraph of sub-section 13 and quoted above)
will still be determined throughout the waterbody including where compliance with the
numeric criteria is not measured (as set forth in sub-sections 13. B. and C.), to ensure that
the waterbody as a whole will attain existing and designated uses. Application of the
_ narrative criterion for riverine impoundments below the point of thermal stratification
‘and in areas of inhibited mixing duc to natural topographical features is important to
assure that water quality 1mpacts are assessed and addressed in determining whethez
water quality standards are met in the Impmmdment as a whole, - -

FAEF YOABPA RIWOQR2003WQS roviewMBWQSApprovalLetier? ¢ 0d.awpd
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' -“"‘2%- UNITED STATES ENVIRONMENTAL PROTECTION AGENCY
% ) REGION 1 ‘
1 CONGRESS STREET, SUITE 1100
s BOSTON, MASSACHUSETTS 02114-2023
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 April 14,2004

‘Dawn Gallagher, Commissioner
Maine Depattment of Environmental Protection
© #17 State House Station
 Augusta, Maine 04333-0017

SUBJECT: EPA Review of Chapters 227, 245, and 317 Water Quality Standard
Revislans

Dear Commissioner Gallagher:

The Enviroumental Protection Agency (HPA) has completcd lts rewcw of Chapters 227,
245, and 317, as required by 33 U.S.C. 1313(c). ‘

Chapler Title

227 An Act to List Agticulture as a Designated Use in Water Quality Standards

245 An Act to Amend Cerfain Laws Adniinistered by the Depariment of Environiental
Protecifon '

317 | )An Act to Reclassify Certain Waters of the State

These legislative chapters revised the surface water quality standards administered by the
Department of Environmental Protection’s (DEP’s) Bureau of Land & Water Quality,
and were cerfified by Maine's Assistant Attorney General in the Natural Resources
Division on December 17, 2003 as having been duly adopted pursuant to state law, EPA
is continuing its review of Chapter 418 and the other chapters from the Depariment’s
August 26, 2003 submittal of logislation enacted by the First Regular Session of tha 121"

Legislature,

First, T thank you and your staff for an impressive offort with regard fo the upgrading of
use classifioations for numerous water body segments. In many cases waters were
reclassified to Class AA or SA, Maine’s most protective classifications for freshwater
and saltwater respectively, These reclassifications will significantly strengthen Maine’s
ability to protect its waters and fnther progress towards achieving the objeclives of the
Clean Water Act (CWA). ‘
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[ hereby approve the rovised water quality standards in Chapters 227 and 317. Chapter
227 adds a designated use to Maine’s classifications, and Chapter 317 upgrades the
classifications of numerons watet segments, This approval is made pursyant fo Scotion

- 303(c)(2) of the Clean Water Act (CWA) and 40 C.ER, Part 131, and is based on my
determination that the approved revisions are consistent with the requirements of Seetion
303 of the Act, In making this approval, we have a fow comments conceming Chapters
227 and 317, (see attachment A). L :

EPA is not taking action at this time on the water quality standards revision in Chapter
245, An Act to Amend Certain Laws Administered by the Depariment of Environmental
Protection, Sec. 7.38 MRSA Sec. 464, sub-Sec, 3, Paragraph B, This rovision changes
the frequency with which the Board will hold public hoarings for the purpose of
reviewing Maine's water quality standards (and revising where appropriate) from at least
once every three years, to at least once every four years, Federal regulations at 40 CFR
§131.20 require the frequency of state water quality standards reviews, and revisions as
necessary, to be at least once every three years, In his letter of December 17, 2003,
Maine’s Assistant Attomey General indicated that this change to a four-year review
frequency in Section 7 of Chapter 245 appears to be in conflict with BPA’s regulations,
We understand, based on verbal confirmation by DEP staff, and the State of Maine
Legislature website, that with the passage of LD 1655 the three-year petiod of review in
18 MRSA Sec. 464, sub-§3, Paragraph B has tecently been restored to ensure consistency
with the federal regnlations, As of March 16, 2004, Chapter 551 (LD 1655) was signed
by the Governor and will be offective 90 days aftor the end of the current legislative
session, ' : S

BPA’s approval of Maine's surface water standards revisions does not extend fo waters
fhat are within Indian territories and lands, BPA Is taking no action to approve or
disapprove the State’s standards rovisions with respeet 1o those waters at this time. EPA
will retain responsibility under Scetion 303(d) for those waters.

My staff and I fook forward to continued cooperation with the ME DEP in exercising our
shared responsibility of implementing the water quality standard requirements under the

CWA. Ifyou have any questions on these issues, please contact Steve Silva, Director of
EPA New England Maine Program, at 617-918-1561.

Singerely,

e M- e
Linda M. Murphy, Direcior

Office of Heosyster Protection

Enclosure




cot Androw Fisk, MEDREP -
David Courtemanch, ME DEP
Brian Kavanah, ME DEP
Vernon Lang, USF&WS
Mary Colligan, NMFS
Peter Colossi, NMFS
Edward Hanlon, BPA HQ




Attachment A to April 14, 2004 letter from EPA to ME DEP

Comments on Chapters for which Water Quality Standards Revisions are
) Approved

1. Chapier 227. An Act to List Agriculture us a Designated Use in Water Quality '
Standards. : _ S

Chapter 227 adds agriculture as a designated use to Maine’s freshwater use
classifications (AA, A, B, C, GPA). This yevision is consistent with Section -
303(0)(2)(A) of the Clean Water Act and 40 CFR §131.10(a) which explicitly list
agriculture as a use that states are to consider when designating uses. EPA would like to
point out that listing agriculture s a designated use in wafer quality standards sets tho
goal that the water s to be of sufficient quality to support agticultural uses of that water.
Any determination to allow the withdrawal of water for agriculture should only be mado
after full consideration of the existing usos and other designated uses of the waterbody,
the applicable physical, chemical, and biological criteria, and Maine's antidegradation
provisions. For example, Class AA waters are defined as “frce flowing and natural” and
are recognized by Maine as Outstanding National Resource Waters (ONRW).

2. Chapter 317 An Act to Reclassify Certain Waters of the State

Chapter 317 upgrades the use classification for numerous water body segments, These
revisions are consistent with the CWA because in all cases the waters® designated use
goals continue to be consistent with the goal uses of the CWA at section 101(a)(2), and
are upgraded to subcategories of those uses that require moro stringent criteria,

Provisions in Chapter 317, Sec. 6, 38 MRSA §467, sub-§4 A,(13), conceming licenso

limits for residual chlorine and bacteria are not water quality standards, and therefore
are not subject to BPA action under Section 303(c) of the Act.

JAdatFYO4DPA RINWQURODIWQS reviewMBWQSApprovalletler03.4, 14 04.wpd
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g“:;"% © UNTED STATES ENVIRONMENTAL PROTECTION AGENCY

. T REGION T . '

R m% . 1CONGRESS STREET, SUITE 1100

A % €¢ . 'BOSTON,HASSAGHUSETTS 021142020
 Janvary 25,2005 ..

Dawn Gallagher, Comumissioner

Maine Department of Eiwvironmental Protection
i#17 State House Station

Augusta, Maine 043330017

- SUBJECT: EPA Reviow of 2004-submitted Water Quality Standard Revisions
' Dear Commissioner Gallagher: R

This is in response to your May 14, 2004 request for Bnvironmental Proteotion Agency
(BPA) approval of statutory and regulaiory smendments of the surface water quality
standards administered by the Maine Depariment of Environmental Protection (DEP),
Bureau of Land & Water Quality. These amendments were cerfified by Maine’s
Assistant Attornoy General in the Natural Resources Division as having bean duly
adopted purshant to State law. EPA has completed its review of these amendments as
required by §303(c) of the Cloan Water Act, 33 U.S.C. §1313(¢). Yamploasedto -
approve most of the changes as desoribed frther below, -~ - '

I congratulate you and your staff for a very impressive effort, particululy with regard to
the adoption of Chapter 579 of DEP’s Rules: Classification Attainment Evaluation Using
Biological Criterla for Rivers and Streams, Adoption of this fule is a noteworthy ovent in
DEP's loug histoty as a natlonal leader In the dovelopment and implementation of
biologieal criterla, This quantitative methodology for interpreting Maine’s narrative
biological oxiteria and aquatic life uses for rivers and streams will strengthen Maine's
ability to protect its waters and further progress towards achieving the goals and
objective of the Clean Water Act. _

Pursnant to §303(0)(2) of the Clean Water Act and 40 C.F.R. Part 131, and based on my
dotermination that the approved revisions are consistent with the requirements of §303 of
the Act, I hereby approve the following revised standards; -

»  Legislaiive Chapter 418 [speclfically, §420 (1-B)(4), (C), (D), and (F)], which
establishes mercury ambient wator quality criteria to proteot aquatio life, and criteria
for human health protection based on a conceniration in fish tissue, that are consistent
with EPA’s current Clean Water Act §304(a) criteria guidance, o

r Legislatlye Chapter 551, §6 , which reverses an oarlier change fo statuis and ensures
that a hearing will be held at lenst once overy three years for the purpose of reviewing
Maine’s water quality standards, and rovising them as appropriate, consistent with 40
CFER.§131.20, -
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v Legislative Chapter 551, §7, which corrects an error with regard to fho boundary
botween freshwatet and saltwater in the classification of the Denny’s River.

v Leglslative Chapter 574, which rovises Class AA and Class A to allow discharges
intended to assist in the restoration of endangered Atlantic Sahnon,

r legi.s‘laﬂve Chapter 663, which upgrades the uss classification for numerous water
““body segments, In all cases, both the previous and now use classifications provide for
the 'fu,!l. goal uses specified at §101(a)(2) of the Clean Water Act, . :

» _DEP Rule, Chapler 579, which provides a quentitative methodology for interpreting
© Maine’s narrativé biologioal criteria and aquatic life uses for rivers and streams,

EPA’s approval of Maine's surface water quality standards revisions does not extend to
waters that are within Indian territorfes and lands, EPA is taking no action to approve or
disapprove the State’s standards revisions with respect to thoso waters at this time, EPA
will retain responsibility under §303(c) and 303(d) of the Clean Water Act for those
waters. The revisions summarized above are further described in Summary: Changes to
Maine's Water Quality Criteria, MB DEP, May 13, 2004, In making this approval, we
have a fow comments concorning Chapters 418 and 574 (seo attachment A),

Also, please note the following:

v Leglslative Chapter 418, §420 (J-B)()fl) -~ We aro still evaluating this provision to
determine whether it constitutes a revision of Maine’s water qualily standards;
therefore we are not yet taking action with respect to this provision.

v Finally, we have determined that the romaining provisions of Chapter 551, and the
additional Chapters submitted by DEP, are not new or revised water quality standards

" and therefore are not subject 1o EPA review and action under §303(c) of the Clean

Water Act (see Attachnment B). :

My staff and I look forward to continued cooperation with the ME DEP in excreising our
shared responsibitity of implementing the waer quality standards requirements under the
Clean Water Aot, If you have any questions on these issues, please do not hesitate o call
e at 617-918-1501 or contact Steve Siltva, Director of EPA New England’s Water
Quality and Maine Programs, at 617-918-1561,

Sincerely,
Pde 1. Musply

Linda M. Murphy, Director
Office of Beosystem Protection




Enclosure . -

co; Andrew Fisk, MEDEP -
David Courtemanch, MB DEP
Brian Kavanzh, MBDEP |
Vemon Lang, USFWS
Mary Colligan, NMES . .

Peter Colosi, NMFS -~ - -
Dana Thomas, BPAWQSB . .~




Attachment A to January 25, 2005 Malue Water Quality Standards Approval Letter

1I: Chapter 418, An Act to Implement the Recommendations of the Department of
Bavironmental Protection on Ambient Water Quality Criteria for Mercury.

EPA is approving Chapter 418, Section 3's enactmont of 38 MRSA §420(1-B)(A), (C),
(D), and (B). We are continuing to evaluate §420(1-B)(B) to determine whether it
constitutes a revision of Maine's water quality standards; therefore we are not yet faking
action with respect to this provision. . ,

Subsection(1-B)(A) establishes the following ambient water guality eriteria for mercury:

| Freshwater | Froshwater | Saltwater - | Saltwater Human
| Acute Chronio Acute -~ | Chronio Health
Total L7 ugll 0.91 ug/l 2.1 ug/l 1.1 ugl 0.2 mg/kg
Meteury edible
. tlssue

The aquatic lifo criteria oxpressed as total mercury are equivalent to EPA's ourrent CWA
§304(a) recommendations for dissolved meroury as contalned in Nafional Recommended .
Water Quality Criteria; 2002, EPA-822-R-02-047, Novembor 2002 . Maine’s aquatic lifo
criteria aro as protective as EPA’s reconunendations; howover, EPA’s 1995 Updates:
Water Quality Criteria Documents for the Protection of Aquatic Life in Ambient Water,
BPA-820-B-96-001, September 1996 contain a nofe (hat the freshwater mercury chronio
eriterion might not adequately protect rainbow trout, coho salmon, and bluegill, While
BPA oxpects that water quality based control of mercury in Maine will typically be
driven by the human health otiterion, this cantlon concerning aquatic life protection
should be considered if the chronis freshwater criterion is applied absent more stringent
getions to meet the human health criterion.

EPA also believes that Maine's tlssue based human health oriterion is as protective as
BPA'’s tissue based criterion recommendation of 0.3 mg/kg for methylmeroury, published
on January 8, 2001 (66 FR 1344-1359). Maine’s value is one third lower than EPA’s,
and Is expressed in terms of total meroury (while methylmeroury and total mercury in
tissue are essentially equivalent in upper trophic level fish, Maine's oxpression of its
criterion as total mercury provides equal or greater proteotion),

Subsection{1-B) (C) provides for the establishment of site-specific bioaccurmulation
factors for mercury, which is consistent with EPA’s allowance for modification of its |
§304(a) guidance to refleot site-specific conditions at 40 CF.R. § 131.11(b)(1) ().

Subsection( 1-B} (D) directs ME DEP o establish a statewide bioacoumulation factor
(BAT) which is “protective of 95% of the walers of the state,” In approving this
provision, EPA understands this statoment was meant to allow use of “either 1) the 95*
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upper condidence level on 2 singlo mean point estimate of a BAT, if a singlo BAF is
appropriate for the state, or 2) the 95 percentile of BAFs to protect 95% of the wators, if
BAFs vary with waters,” with the section regarding site-specific BAFs providing for a
higher BAF if appropriaie to protect specific waters (May 21, 2004 Tesponse from DEP

to BPA questions seeking clarification). BPA believes this approach is consistent with
established methodologies used to develop criteria, and allows Maine to be appropnatoiy _
protectivo of all of ifs waters.

Subswuon(le)(B) direets DEP to establish statewide ambient water quality critena for
mercury to protect wildlife, which EPA supports consistent with the goals of the CWA

Section 1 of Chapter 418 (which enacts 38 MRSA § 413, sub-§11) relates to NPDES
permitting and is not considered to be a water quality standard subject to EPA roview and
action under § 303{¢) of the CWA, DEP, in its May 21, 2004 response to BPA’s
questions seoking clarification of Chapter 418, clarified that references fo antidegradation
requirements highlight important antidegradation considerations and do not override or
conflict with the antidegradation provisions at 38 MRSA § 464(4)(F).

2. Chapter §74, An Act to Amend Water Quality Laws to Ald Jn Wild Salmon
Restoration.

Chapter 574 reyises Maine’s Class AA and Class A provisions to allow discharges
intended to assist in the restoration of endangered Atlantic Salmon, Waters classified as
AA in Maine are considered outstanding national resources, and water quality is to be
maintained and protecied [38 MRSA § 464(4)(F)(2)]. We Interpret “maintained and
protected” to mean no new or increased discharges to Outstanding National Resource
Waters (ONRWs) and their tributaries that would lower water quality, with some
oxception for limited activities that result in temporary and shori-term changes in water
quality (Water Quality Standards Handbook: Second Edition, BPA-823-B-94-005a,
August 1994), Howevet, the discharges that could bo authorized by DEP based on
Chapter 574 must be for the express purpose of assisting In the restoration of endangered
Atlantic salmon by restoring water quality that has beon degraded by anthropogenic
activity, The Chapter 574 discharge provision is not an authorization to fower water
quality In ONRWSs, Further, EPA bolieves that the Intent to rostore natural ambient water
chemistry to ald in the restoration of endangered salmon is consistent with the overall
objective of the CWA at 101(a). Thcref‘ore EPA is approving this limited discharge
provision, )




Attachment B to Janunry 25, 2005 Maine Water Quality Standards Approval Letter

. Except as noted in the attached leiter, chapters listed below in the first column in bold are
acted wpon within this letter. Chapfers listed in regular text, and seotions not included in
the chapters fisted in bold, are not now or revised water quality standards and therefore

“are not subject to EPA review and action under § 303(c) of tho Clean Water Act,

Ch 232

A e At il

Quality Protection [enacts provision conceming caoling water intake
stiuctures, olarification of deflnitl n for *publicly awned treatment works*.]
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§a. Departmont of Bavironmental Proteotfon on Amblant Water Quality
' Crileria for Mercury
Ch, 55§ (LD 1655) An Act to Amend Laws Relating (o Environmental 7/30/04 Statute
86&"7 Proteotion o
Ch.574 . [ (LD 1833) An Act to Amend Watér Quality Laws to Aid in Wild 730104 Stamte
' Atlantic Salmon Restoration :
Ch. 659 (LD 1158) An Act o Protect Malne's Coastzl Waler 7H0/04 Statute
Ch, 663 (LD 1821} An Act 10 Reclagsity Certaln Downeast Waters 7/30/04 Siatuie
(LD 1477) An Act o Amend Coertain Laws Regarding Land and Waler | 9721701 Statute
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DATE:

5UaJ:

FROM!:

TO:

I. _ SUMMARY. _ S

Exhibit 13

URITEDR STATES ENVIRONMENTAL PROTECTION AGERCY
REGION |
4 F. KENNEDY FEDERAL BUILDING BOSTCH MASSACHUSETTS 02203-2211

July 20, 1993

Penobscots Treatment as a2 State under CRA § 51B{e).
for Purpeses of Receiving CHA § 106 Grant

Julie Taylor, Chief, CGeneral Law Officeﬂ%ﬁ/’

Harley F. Laing, Regional Counsel

The Penobscot Naticn (the Penobscots or the Tribe) has applied o
EPA for Treatment as a State (TAS) status under § 518(e) of the
Clean Water Act (CWA} (alsc known as the Federal Water Pollution
Control Act), 33 U.S.C. § 1377(e). The Tribe secks to receive
grant funds under § 106 of the CWA to develop a water quality
managenent plan for the Tribe’s water resources in Maine,

I have concluded that the Penobscots should receive approval of a
limited TAS status that would zallow them to receive the § 106
grant. This conclusion is based on my review of the standards
for granting TAS status as well as the following: the Maine
Indian Claims Settlement 2ct (both federal and state Acts);
legislative history; EPA statutes, regulations, and cuidance;
U.3. and Maine Supreme Court cases interpreting Indizan
jurisdicticnal issues; legal opinions by the Penobscots’ legal
cecunsel; and subnissions by the Pencbscois on its legal governing
provisions, rescurces program, correspondence, previous grants,
and other materials.

The TAS status for the Penobscots should be limited to the water
guality CWA § 106 grant purposes and to the water resources over
wnich the Tribe exercises management and protection functions for
purposes of the grant activities. It is necessary to note these
limitations because of jurisdictional issues presented on the
scope of the Penobscots authority to regulate land and natural
resources on and near the Penobscot Indian Reservation; these
issues are discussed below in the jurisdiction section. ‘These
limitations do not result in a lesser TAS determination for § 106
purposes; they are intended instead to clarify that determination
of this TAS status does not extend beyond this grant and that any
future applications by the Penobscots for EPA grants or approval
authority may be subject to additional jurisdictional analysis
because of the special jurisdictional issues noted belov.

I nevertheless recommend that the Penobscot Nation be granted
Treatment as a& Staté status under CWA § 518 (e) for the purpossas
of receiving and administering a CWA § 106 grant. I belisve the
Penobscots have satisfied the statutory reguirements of CHA

§ 518, 33 U.S.C., Section 1377, and the regulatory reguirements of
40 Code of Federzl Regulations (CFR} Part 130,
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II. TAS REQUIREMENTS.

There are four criteria for approval of treatment as a state
(TAS) status. The first thres are that the Tribe possesses the
reguisite three elements under CWA § 518(e) of governmental
authority, jurisdiction over the resources affected by the
statute or program, and capability. The fourth criteria is thaxc
the Tribe meets the reguirement of being a federally rececagnized
Lribe pursuant to CWA § 518(h)(2).

EPA regulatlons reiterate these requirements. 40 CFR § 130.5(d)
The preanble to the regulations explains how these reguirements
may be met by & Tribe providing the following in its applicaticn:

i. Covernmental Authority: "([A] narrative statement (1)
describing the form of Tribal gove*nment; (2) describing the
types of essential governmental functions currently performed;
and {(3) identifying the sources of authorities to perform those
functions (e.g. Tribal constitutions, codes, etc.}." 1Indian
Trires: Water Quality Planning and Managenent, 40 CFR parts 35
and 130 (Interim Final Rule), 54 Fed. Reg. 14354, 14355 (april
11, 1989). EPA "believes that most Tribes will be able to meet
this criterion without much difficulty." Id.

2. Jurisdiction: "[A] statement signed by the Tribal Zttorney
Generazl or an eguivalent official explaining the legal basis for
the Tribe’s regulatory authority over its water resources." Id.
After this statement is received, the Region notifies “all
apprepriate governmental entities" as to the substance of the
statement. 40 CFR'§ 130.15{Db).

3, Capability: Neither the reculation nor the prezmble
identifies any specific showings a Tribe must make in order to
meet the capability regquirement, but the preanble notes five
factors that EPA may consider (although EPA is not limited to’
these five): (1) The Tribe’s previous managerial experience;
(2) existing environmental or public health programs; (3)
existing or proposed staff resources and continuity of staff; (4)
the Tribe’s accounting and procurement systems; and (5) the
mechanisms in place or available for carrying out the executive,
legislative, and judicial functions of the Tribal governnment.
Preamble to Indian Tribes: Water Quality Planning and Management
(Interim Final Rule), 54 Fed. Regis. at 14356 (4/11/8%9).

4., Recognized Tribe: Some "documentation that {the Tribe) is
recognized by the Secretary of the Interior." Id. fThis
requirement can ordinarily be met by showing the Tribal
an“llcant & inclusion on a list of Federally recognized Tribes
pun‘lshed by the Secretary of the Interior. Id.
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ITI. ANALYSIS.

An analysis of the statutory elements follows.

A, Governmental Authoritv: ‘The Tribe has "e governing bodv
carrving out substantizl governmental duties ané vowers".

i

The Penobscot Nation has the poweré and authorities that permit
the Tribe to act as its own governing bedy.

The Penobscots’ governing body includes an elected Tribal
cave*nor, Lieutenant Governor, and Tribal Council. The Governor
and Council are responsible to all Tribal members’ and represent
their interests in all areas of concern. The Tribal Governor and
Council are responsible for protecting the rights of the
Penobscot Nation, for conducting all Tribal affairs and managing
all Tribal resources and programs, and for carrying out the
Trikal laws and mandates of the Tribal General Meeting. There
are Rules. of Council, which funetion like by-isws for the Tribal
Council. Eoth the Federal and State Maine Indian Claims
Settlement Acts provide that the Governor and Council are the
governing agents for the Penobscot Nation. Ses 25 U.S.C.

§§ 1721(a)(3), 1722(k), =and 1726; 30 Maine Revised Statutes
Annoceted (MRSA) §§ 6203(10), 6206.

The Penokscots also elect a2 Representative to the Maine State
Legislature who has seazting and spezking privileges but no vote.

The elections for Trlbal Governor, Lieutenant Governor, and
Representative are held every two years. The Council has tvelve
nembers elected for four-year terms. ' : '

The Penobscot Judicial System has been in existence since 1279.
This system consists of the Penobscot Tribal Court, which is in
regular session every other Wednesday of each month, the Special
Tribal Court which schedules sessions as they are needed, and the
rppellate Panel which convenes whenever an appeal from decision
of the Tribal Court is filed. The Pencobscot Judicial Systenm
exercises exclusive jurisdiction, separzte and distinct from the

State of Maine, over several areas. This jurisdiction is both

provided for and limited by the Maine Indian Claims Settlement:
Act, and is discussed in more detail below in the jurisdiction

section.

I conclude that the Pencobscots have made the requmsmta showing of
governmental authority,

ICWA § 518(e) (1), 33 USC & 1377(e){l); 40 CFR §130.6(d)(1}.

The 1987 Tribal census noted 1,852 nenbers,
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2, Jurisdiction over Tribal Water Besources: The "functiions to
be exercised bv the Indizn tribe pertain to the manacement
and protection of water resources which are held bv an
Indian tribe ... or otherwise within the borders of an
Indian reservation!.’

This section discusses the special jurisdictionzl aznalysis
required for the Penobscots in light of the Maine Indian Claim
Settlement Acts, issues about the physical beundaries of the
Reservation, and the provisions of the Cooperative Agreement
between Maine and the Penobscots, after noting a few general
principles of law regarding jurisdiction over lands and natural
resources within Indian territories.

1. Cﬁﬁ & 106 Purposes.

The determination of whether the Penobscotis are eligible for
treztnenct-as-state status under a Clean Weter Act § 106 grant
should focus on jurisdicticn over resources relevant to the
purposes of the 106 grant. Section § 518(e) authorizes EPA "to
treat an Indian tribe as a State for purposes of Subchapter II
[grants for construction of treatment works] and sections ...
1256 [§ 106 crants).. of this title to the degree necessary to.
carry out the objectives of this section [518), but only if {the
Tribe meets the TAS criteria}.® Section 106 zuthorizes grants to
States to develop and implement programs to control surface water
pollution and protect groundwater.®

£PA has a statutory obligation to determine that a Tribe

exercises management and protecticen -funciions over a water
resource before trezting the Tribe as & State for purposes of

that water resource. Preamble to Indian Tribes: Water Quality
Planning and Management, 54 Fed. Reg. 14354, 14355. Section
518(e) (2) of the Clean Water Act states that a Tribe may be
treated as a State only if "the functions to be exercised by the
Tribe pertain to the management and protecticn of water resources’
. within the borders of an Indian reservation."

2, General law on Indiap jurisdiction. .

Indian Tribes are not subject to State law except in very limited
circumstances. Californis v. Cabazon Band of Mission Indians,

JowAa § 518(e)f2), 33 USC § 1577(e)(2); 40 CFR §130.6{d)(2).

‘u(Flor grants to States and to interstate zgencies to assist
thenm in administering programs for the prevention, reduction, and
elimiration of pollution, including enforcement directly or through
approrriate State law enforcement officers or agencies.® 33 U.5.C.

§ 1256.
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530 U.S. 202, 216 and n.13 (1987). 1In general, Indian tribkes are
soversign governments whose authority is subjec: only to
Cengressional approval. See MHorcester v. Georgia, 31 U.S. (10
Per.) 515 (1832)., Federal statutes which might arguably abridge
Tribal powers of self-government must be construed narrowly in
favor of retaining Tribal rights. Ses Felix Cchen, Handbook of
Federa) Indian Law 244 (1582}, Under the "Montana" test, tribes

may regulate activities on Indien territory, including activities
of non-Indians, where activities directly threaten the health and

" safety of the Tribe. Montana v. U.S5., 450 U.S. 544, 565 (1981}.
- [

- t
A 1983 U.S. Supreme Court decision on Indian jurisdicticon noted
two principles about Tribal authority to regulate activities on a
reservation: (1} Tribes generally lack autherity over non-
Indizns who own lands in fee that are within the boundaries of =z
reservations; but (2} Tribes may nevertheless retain authority to
reculate conduct within reservation boundaries that "/threatens
or hzs some direct effsct on the political integrity, the
eccnonic security, or the health or welfare of the tribe.’"
South Dakota v, Bourland, Slip op. at 15 (U.S5. Supreme Court No.
©31-2051, June 14, 1953}, guoting Montana, 450 U.S5. at 565-66.

3, Jorisdiction under the Maine Indian Claims Settlenent Acts.

There is both Federal and State legislation that has profound
inpacts on the relative Jjurisdictional authorities of the State
of Maine and the Penobscot Nation over the Penobscot Indian
Reservation and the Penobscot Indian Territory. ’

The Maine Indian Claims Settlement Act (also known as the Maine
Inplementing Act) was passed in 1979. 30 Maine Revised Statutes
innotated (MRSA) §§ 6201-6214 (the State Act). The State Act was
ratified by the federal Maine Indian Claims Sattlement act of
1580, 25 U.S.C. §§ 1721-1735 (the Federal Act). The Acts settled
the litigations filed by the Penobscots and cther Maine Tribes.’

These Acts present unigue issues for EPA Region 1 in evaluating
jurisdiction.® Most other Tribes around the country do not face

SUnder 25 UY.S.C. § 1724, the Penobscot Nation and the
Passarmaquoddy Tribe received $13.5 million each to be held and

' invested for the Tribes by the Department of Interior and $26.8

Rillion each for a land acguisition fund; the Houlton Band of
Maliseet Indians receiwved $900,000 for land acguisition.

“éThere are, however, other New England states (and trikes)
affected by settlement act legislation besides Maine and the
Penobscots: Rhede Island (Narraganse=t); Hassachusgtts
(Wampanoag); Connecticut (Pequot); and Maine (Passamaquocdy,
Micmac, and Houlton Band of Maliseet). See 25 U.s.C. §§ 1701-3771
gt seg.
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similar linitations from state Indian claims settlement acts.?

3.{a). The Federal Maine Indian Claims Settlement Act of 1980,

-The 1980 Federal Act, referring to the State Act, declares as its

purposes:

1. To remove the cloud on the titles to land in the State
©f Maine resulting from Indian claims;

- 2. To clarzfy the status of other land and natural
resources in the State of Maine;

3. To ratify the Maine Implementing Act {the State Act],
which defines the relationship betwesn the State of Maine
and the Passamaquoddy Tribe, and the Penobscot Nation; and

4. To confirm that 21l other Indians, Indian nations and
tribes and bands of Indians now or hereafter existing or
reccgnized in the State of Maine are and shzll be subjec to
all laws of the State of Maine, as provided herein.!

25 U.S.C. § 1721(b).

The Federal Act defines the laws of the State for purpeses of the
Lct to include enactments of pelitical subdivisions (such as
towns) and future amendments and judicial opinions:

"laws of the State" means the constitution, and all
statutes, regulations, and common laws of the State of Maine
and its political subdivisions and 21l subseguent amendnents
thereto or judicial interpretations thereof.

25 U.8.C, § 1722{(4d).

"There are a few non-New England states with Indian land claims
legislation, but the claims and settlements in New York and South
Carolina, for example, differ significantly from those in Maine for
various reasons. See Vollmann, A Survey of Eastern Indian Land
Claims: 1970~1979, 31 Maine Taw Review 5, 12 (1980)

IThe Acts mainly address the Penobscots and the Passamnaguoddy.
The Federal Act under 25 U.S.C. § 1725 provides that all Indians
other than the Pencbscot Nation and Passamaguoddy Tribe shall be
subject to civil & criminal jurisdiction of the state to same
extent as any other person (except for the provisions under
§ 1727(e) -and § 1724 (d) (4) concerning the Houlton Band of Maliseet
Indians that are not relevant to the issues in this memo}. Under
the State Act, the Houlton Band of Maliseet Indians in Maine is
"wholly subject to the laws of the State." 30 MRsa § 6202,
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The critical jurisdictionzl section of the Federazl Act is § 172s ,
which ratifies the State Act, linits the applicarion of feder:zl
Indian law in Maine if it would affect State law, and bars the
application of future federal Indian law in Maine unless the
federal legislation specifically notes its applicability in
Maine.

The subsection of § 1725 of the Federal Act that ratifies the
State Act provides that the Penobscots are subject to state
Jurisdiction to the extent and in the manner provided in the
State Act: !
The Passamaguoddy Tribe, the Penobscoet Nation, and their
members, and the land and natural resources owned by, or
held in trust for the benefit of the tribe, nation, or their
members, shall be subject to the jurlsdlctlon of the State
of Maine to the extent and in the manner provided in the
Maine Implementing Act (the State Act] and that Act is
hereby approved, ratified, and confirmed.

25 U.5.C¢. § 1725(b)(1). This subsection notes the State’s
jurisdiction over the Tribe. A second subsection takes the other
angle on jurisdiction and ratifies the State Act’s provisions for
separate Tribal jurisdiction: "The Passamaguoddy Tribe and the
Penobscot Nation are hereby authorized to exercise jurisdiction,
separate and distinct from the civil and criminal jurisdiction of
the State of Maine, to the extent authorized by the Maine
Implementing Act {the State Act], and any subseguent zmendnents
thereto." 25 U.5.C. § 1725(f}.

Subksection 1725(h) is a critical provision of the Federal Act
that explicitly and conmpletely prohibits the =2pplication to the
Pencbscots of anpv federal law that (1) gives special status to
the Tribe and (2) affects or preempts" Maine’s civil, criminal,
or _regulatory durisdiction. 25 U.S.C. § 1725(h). This provision
specificallyv includes state environmentazal law and land use law:

Except as otherwise provided in this subchapter, the laws
and regulations of the United States which are generally
applicable to Indians, Indian nations, or tribes or bands of
Indians or to lands owned by or held in trust for Indians,
Indian nations, or tribes or bands of Indians shall be
applicable in the State of Maine, except that no law or
regulation of the United States (1) which accords or relates
to a special status or right of or to any Indian, Indian
nation, tribe or band of Indians, Indian lands, Indian
-reservations, Indian country, Indian terrlto*y or land helid
in trust for Indians, and also (2) which affects or preeapts.
the civil, criminal, or regulatory jurisdiction of the State
of Maine, including, without limitation, laws of the State
relating to land use or environmental matters, shall apply

within the State.
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25 U.S5.C. § 1725(h). This subsection would seexn to invalidate
feceral laws that =ight give the Pencbscots special status,
including treatment as a state, for certain environmentzl
Programs or purposes if it would vaffect or preempt' the State’s
authority, including the State’s jurisdiction over environmental
and land use matters.

The final critical provision of the 1980 Federal Act for
jurisdictional analysis relates to future legislation. Future
federal legislation for the benefit of Indians that “would zffect
or preempt!" state laws (including the State Act) wotld not apply
in Maine unless the federal legislation specifically addressed
its application in Maine:

The provisions of any federal law enacted after October 10,
1980, for the benefit of Indians, Indian nations, or tribes
or bands of Indians, which would affect or preempt the
application of the laws of the Stete of Maine, including
application of the laws of the State to lands owned by or
held in trust for Indians, or Indian nations, tribes, or
bands of Indians, as provided in this subchapter and the
Maine Implementing Act [the State Act}, shall not apply
within the State of Maine, unless such preovision of such
subsecuently enacted Federal law is specifically made-
applicable within the State of Maine.

25 U.S.C. § 1735(b). Thus any post-1980 special federal
legislative provisions that might give Indians specizal
jurisdictional authority (if, for exanmple, any federal laws in
the 1580‘s provided authority for EPA approval of a Tribal
environmental program equivalent to a state environmental progran
delegated by EPA to the state) could not provide the Penobscots
with such jurisdictional authority unless the federazl legislation
specifically addressed Maine and made the legislaticn applicable
within Maine.

Finally, the Federal Act provides that in a conflict of
interpretation between the provisions of the State and Federal
Acts, the Federal Act would govern. 25 U.S.C. § 1725(a}). The
Federal Act alsoc consents to the amendment of the State Act at 23
U.s.C. § 1725{e) (1), but State legislative history discussed
below attempts to limit the amendment process.

3.(b) The State Indian Claims Settlement Act (Implerenting Ack).

The 1979 State Act addresses the scope of jurisdictional
authority of the Penobscot Nation in several sections. Under §
6205 of the State Act, the Penobscots have (within their
Territory) all the authority of and all the linitations of a
municipality under Maine law (except as otherwise provided in the
Act), but "internal tribal matters" are not subject to regulation

by the State:
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1. General Powers. Except as ctherwise provided in this
Act, the Passamaguoddy Tribe and the Penobscot Naticn,
within their respective Indian territories, shall have,
exercisa and enjoy all the rights, privileges, powers and
imgunities, including, but without limitation, the power <o
enact ordinances and collect taxes, znd shall be subject to
all the duties, obligations, liabilities and limitations of
a municipality of and subject to the laws of the State,
provided, howewver, that internal tribal matters, including
menbership in the respective tribe or nation, the right to
reside within the respective Indian territories, tribal

- organization, tribal government, tribal elections and the
use or disposition of settlement fund income shall not be
subject to regulation by the State. The Passamaguoddy Tribe
and the Penobscot Nation shall designate such officers and
officials as are necessary to implement and administer those
laws of the State applicable to the respectlve Indian
terVLtoﬁles and the residents thereof.....’

30 MRSA § 6206(1). Note that the Tribe’s generzl powers of a
municipality are not limited to those enumerated, but alsc that
this general powers section is limited by the initial clause of
"felxcept zs otherwise provided" in the Act,

4 second key jurisdictional subsection of § 6206 of the State Act
provides that the Penobscots have exclusive 3jurisdiction over
menbers of the Tribe who violate Tribal ordinances, but the Stzte
has exclusive jurisdiction over non-Tribal members who violate
Tribal ordinances on the Reservation and the State may assume
exclusive jurisdiction over Tribal members for such vieolations if
+he Tribe chooses not to exercise the Tribe’s exclusive

jurisdiction:

3. Ordinances. The Passamagquoddy Tribe and the Penobscot
Nation each shall have the right to exercise exclusive
jurisdiction within its respective Indian territory over
vieolations by merbers of either tribe or nation of tribal
ordinances adopted pursuant to this section [6206) or
section 6207. The decision to exercise or terminate the
jurisdiction authorized by this section shall be made by .
each tribal governing body. Should either tribe or nation
choose not to exercise, or to terminate its exercise of,
jurisdiction as authorized by this section or section 5207
the State shall have exclusive jurisdiction over violations
of tribal ordinances by members of either tribe or nation
within the Indian territory of that tribe or nation. The
state shall have exclusive jurisdiction over violations of
tribal ordinances by persons not members of either tribe or

¥Phe rest of the subsection concerns rights to vote and receive
services.
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nation.
30 MRSA § 6206(3).

These two subsections 6206(1) and (3) of the State Act allow the
Pencbscots the jurisdiction to enact environmental ordinances to
the same extent as a municipality. They alsc limit the
Penobscots’ Jjurisdiction relative to the State’s to the same
extent that a Maine municipality would be limited by the State’s
povwers. Municipalities in Maine may not act where state law has
preempted the field. See Schwanda_v. Bonney, 418 A.2d 183 (He.
1880). The Penobscots could, however, exercise exclusive
jurisdiction under § 6210(1) to enforce whatever environmental
ordinances it had the authority to enact under § 6206(1).

4. Jurisdiction to Enforce Certain civil, criminal, Juvenile,
and Other laws and Ordinances.

Under § 6209(1) of the State Act, the Penobscots have exclusive
jurisdiction separate .and distinct from the Stazte over certain
crininal and civil offenses and family matters as follows:

(2) Lesser criminal offenses committed on the Reservation
by and against Tribal members;!®

{b) Juvenile crimes eguivalent to (a);

(c) Civil actions between Tribal members arising on the
reservation that are small claims under state law and civil
actiocns agairtst Tribal members invelving conduct of a Tribal
member on a reservation;

(d) Indian child custody proceedings as authorized by
federal law; and

(e) other domestic relations matters of marriage, divorce,
and support between Tribal members who live on the
reservation. .

30 MRSA § 6209(1). This section could theoretically provide the

Tribe jurisdiction over some minor violations of environmental
laws or ordinances. If the Tribe chooses not to exerciss this
jurisdiction, the State has exclusive jurisdiction over these
matters. Id. The State has exclusive jurisdiction over all
other state criminzl laws within the Reservation. Jd. See zlso
25 U.5.C. §§ 1301-1303 and 25 U.S.C. § 1725(c) (criminal
jurisdiction on Indian reservations).

gyt see 30 MRSA § 6209(3),(4) regarding State jurisdiction

over lesser criminal offenses and double jeopardy in State courts.
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The State Indian Claims Settlement Act zlso addresses law
enforcement in Penobscot Territory, which could include
environmental enforcement. Under § 6210(1), the Penobscots have
exclusive authority to enforce Tribal ordinances adopted under

§ 6206 (municipal and internal tribal matters powers) and § 6207
(fishing and hunting powers) within the Penobscot Territory.
They also have exclusive authority under § 6210(1) to enforce
within the Reservation the criminal, civil, and domestic powers
they have under § 6209(1). But the State has enforcement
authority as well: under § 6210(2), State and county law
enforcement officers have joint authority with the Penobscots te
enforce all State laws other than those over which the Tribe hes
exclusive jurisdiction under § 6210(1) and to enforce Tribal-
State Commission'' regulations.

5. Funting and Fishing Jurisdiction under the Acts.

Eeczuse the State Act’s hunting and fishing provisions under

§ 6207 give jurisdiction over some matters to the Penobscots and
over others to the State that may relate to jurisdiction over
certain environmental matters for purposes of IPA jurisdictional
analysis, I include the hunting and fishing jurisdiction
provisions here,.

The Trike has exclusive authority under § 6207(1) within the
Penokscot Territory to enact ordinances regulating: "(a) Eunting,
trapping or other taking or wildlife; and (b) Taking of fish on
any pond in which all the shoreline and all submerged lands are
wholly within Indian territory and which is less than 10 acres in
surface area." 30 MRSA § 6207(1). 1In acddition, the Penobscot
Nation "subject to the limitations of subsection 6, may exercise
within their respective Indian territories all the rights
incident to ownership of land under the laws of the State." 30
MRSA § 6207(1). .

Subsection 6207 (2) provides for State jurisdiction over the
Penobscot Territory in the requirement that the Tribe maintain
registration stations for bear, moose, and other wildlife killed
in the Territory "in substantially the sane manner as such
wildlife are reguired to be registered under the laws of the -
State.” This subsection applies to Tribal menbers as well as
non-Tribal members, and the Tribe is to report to the State when
and as the State Commissioner of Inland Fisheries and Wildlife
"deems appropriate.’ 30 MRSA § 6207(2). :

"Subject to the limitations of subsection 6, the ([Maine rndian
Tribal-state Commission established pursuant to § 6212 of the
State Act) shall have exclusive authority to promulgate fishing
rules or regulations" for ponds where at least half the shoreline

iPhis Commission is discussed below in the hunting section.

38




T

[

—12—

is in Indian Territory, sections of a river both sides of which
are within Indian tercitory, and sections of a river one side ¢:3
which is within Indian territory for a continuous langhh of 2
half-mile or more. 30 MRSA § 6207(3).

Subsection 6207 (6) provides for jurisdiction within Penobscot
Territory by the State through the State Commissioner of Inlangd
Fisheries and Wildlife (State Commissioner), who can conduct fish
and wildlife surveys within the Territory to the same extent he
can in other areas of the State. More significantly, the State
Commissioner can order enforcement of state laws, zesclnd any
Tribal ordinance if he finds that such Tribal ordinance is
causing a significant depletion of fish or wildlife stocks on
lands or waters outside the boundaries of lands or waters subject
to the jurisdiction of the Tribe.

The specific provision of § 6207(6) of the State Act that allows
the State to rescind Tribal ordinances and order enforcement of
State laws within Penobscot Territory is lengthy:

The Commissioner of Inland Tisheries and Wildlife, or his
successor, shall be entitled to conduct fish and wildlife
surveys within the Indian territories and on waters subject
to the jurisdiction of the {Tribal-State] comnission to the
same extent as he is authorized to do so in other areas of
the State. Before conducting any such survey the
cormissioner shall provide reasonable advance notice to the
respective tribe or nation and afford it a reasonable
opportunity to participate in such survey. If the
comnissioner, at any time, has reasonable grounds to believe
that a tribal ordinance or {Tribal-State)} commission
regulation adopted under this section (6207}, or the zbsence
of such a tribal ordinance or commission regulation, is
adversely affecting or is likely to adversely affect the
stock of any fish or wildlife on lands or waters outside the
poundaries of land or waters subject to regulation by the
[Tribal-State) commission, the Passamaguoddy Tribe or the
Penobscot Nation, he shall inform the govarnlnq body of the
tribe of nation or the commission, as is appropriate, of his
opinion and attempt to develop appropriate remedial .
standards in consultation with the tribe or nation or the
commission. If such efforts fail, he may call a public
hearing to investigate the matter further. Any such hearing
shall be conducted in a manhner consistent with the laws of
the State applicable to adjudicative hearings. 1If, after
hearing, the cormissicner determines that any such
ordinance, rule or regulation, or the aksence of an
ordinance, rule or regulation, is causing, or there is a
reasonable likelihood that it will cause, a significant
depletion of fish or wildlife stocks on lands or waters
outside the boundaries of lands or water subject to
regulation by the Passamaguoddy Tribe, the Penobscot Nation
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or the [Tribal-State] conmission, he may adopt appropriate
remedial measures including rescission of any such
ordinance, rule or regulation and, in lieu thereof, order '
the enforcement of the generally applicable laws or
regulations of the State. In adopting any remedial measures
the commission shall utilize the least restrictive means .
possible to prevent a substantial diminution of the stocks
in guestion and shall take into consideration the effec:
that non-Indian practices on non-Indian lands or waters are
having on such stocks. In no event shall such remedial
measure be more restrictive than those which the.

- cormnissioner could impose if the area in guestion was not
within Indian territory or waters subject to {Tribal-State)
commission regulation. In any administrative proceeding
under this section the burden of proof shall be on the
comnissioner. The decision of the commissioner may be
arpealed in the manner provided by the laws of the Stats for
judicial review of administrative action and shall be
sustained only if supported by substantial evidence.

30 MRS2 § 6207(8).

The Maine Indian Tribal-State Commission, which has certain
regulatory jurisdiction over hunting and fishing matters as noted
above, is establisned by § 6212 of the State Act. The Commission
has four State members, four Tribal members, and an additional
chair who is elected by the other members. One of the Tribal-
State Commission responsibilities is to "review the effectiveness
of this Act and the social, economic, and legal relationship"
between the Penobscots and the State and make recommendations as
it deems appropriate. . 30 MSRA § 6212(3).

§. Lecislative History on Jurisdiction.

Legislative history of the State Act indicates that the Act was
intended to limit the jurisdiction of Indians in Maine, including
the Penobscots, although it notes some exceptions,

The state legislative Committee report states: .

It 3is the understanding and intent of the Committee that
this bill {the State Act) establishes the basic principle of
full state jurisdiction over Indian lands within the State,
including Indian Territory or Reservations. The bill
provides specific exceptions to this principle in
recognition of traditional Indian practices and the federal
relationship to Indians.

The Report of the Maine Joint Select Committee on Indian Land
Claims at 1.
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[E)ven on reservations, state laws may be applied unless
such application would interfere with reservation self-
governnent or would impair a right granted or reserved by
federal law.

Pencbscot Nation v. Stilvhen, 461 A.2d 478, 483 (Me. 1883),
abpeal dismissed, 464 U.S5. 923, quoting Mescalexo Apache Tribe v,
Jones, 411 U.S. 145, 148 (1973).

The Court looked to the legislative history of the State and
Federal Acts and noted that "{i)t was generally agreed that the
atts set up a relationship between the tribes, the state, and the
federal government different from the relaticonship of Indians in
other states to the state and federal governments." 461 A.2d ax
489 {emphasis added).

In the Stilohen Ccocurt‘s view, even the Penobscot’/s attorney
asreed that the State Act allowed for more extensive jurisdiction
over the Penobscots than the typical State-Tribal relationship.
The Court’s opinion stated that:

The Penobscot Nation’s counsel acknowledged that the
expansion of the State’s jurisdiction over the Maine Indian
tribes from what he conceived it previously to be was part
of the quid pro quo for the State’s going along with the
settlement, which was necessary for the Nation to get the
monetary benefits provided it by the settlement.

Id. 2t 488 n.7.

The Court rejected a broad interpretation of "interpal tribal
matters! {over which the Tribe had jurisdiction). The Maine
Supreme Court instead interpreted "internal tribal matters" to
mezn those listed in the State Act (such as mexmbership in the
Tribe, the right to reside within a reservation, tribal .
government} and "other matters like them" such as matters of
cultural or historical concern. Id. at 48%-%0,.

The stilphen Court’s specific holding-- that the Penobscot’s
operation of beano games was not an '"internal tribal matter"
under 30 MRSA § 6206 and was therefore subject to the State’s
jurisdiction, 461 A.2d at 488-90"--is not directly on point for
our jurisdictional analysis here.

The Maine Supreme Court’s Stilphen opinion provides further
support for concluding that the Maine Indian Claims Settlement
Act does limit the jurisdiction of the Penobscot Tribe more
severely than that of Tribes in many other states,

BNote that this decision was prior to enactment of the 19588
Federal Indian Gaming Act that allows gambling on reservatlions.
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B. Jurisdiction and Phvsical Boundaries.

The PenoBscot Reservation in Old Town is located north of Bangor
in south-central Maine. The State Act defines the "Pencbscot
Indian Reservation! to mean: .

The islands in the Penobscot River reserved to the Penobscot
Nation by agreement with the States of Massachusetts and
Maline consisting solely of Indian Island, also known &s 014
Pown Island, and all islands in said river northward thereof
that existed on June 29, 1518, excepting any island

- transferred to a person or entity other than a member of the
Penobscot Nation subsecguent to June 23, 1918, and prior to
the effective date of this Act. If any land within Nicatow
Island is hereafter acquired by the Penokscot Nation, or the
secretary {of the Interior] on its behalf, that land shall
be included within the Penobscot Indian Resexrvation.

30 M2SA § 6203 (8).

The State Act defines "Penobscot Indian Territocry" as the
Penobscot Reservation plus the first 150,000 acres of land
acouired by the U.S. Department of the Interier from certain
specified lands prior to April 1, 1%88. 30 MRSA § 6203(%9).

The federal Act adopts the definitions of the State Act for the
Penobscot Reservation and Territory. 25 U.S5.C. § 1722(i) and
(3). 1Its definition of "land or natural resources" includes
watar rights: land or natural resources are defined to mean "any
rea) property or ratural resources, or any interest in or right
involving any real property or natural resources, including but
without limitation minerals and mineral rights, timber and timber
rights, water and water rights, and hunting and fishing rights."
25 U.5.C. § 1722(b). Therefore any -<urisdiction over water
richts that the Penobscots have would be coverned by the Federal
and State Acts’ provisions for State and/or Tribal tdurisdiction
over land or natural resources.

Although the State Act defines the Reservation as noted above,
this description does not define the precise boundaries of the
Reservation, especially with regard to water boundaries. No map
was included in with the Penobscot § CWA 106 TAS application. I
do not believe the Penobscot Reservation boundaries are defined
in any narrative or map with complete precision., I am not aware
of any existing map that clearly delineates the water boundaries,

A key aspect of this lack of precision concerns what the
Reservation’s boundaries are with respect to the "thread" of the
Penobscot River on either side of Indian Island and thus how
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Maine commoh law would interpret the Reservatien’s boundaries.M
Maine courts hold that an "owner of land adjoining a fresh water
river owns to the thread of the river." See Soring v. Russell,

7 Me. (7 Greenl.) 273, 290 (1831); Brown v. Chacbourne, 31 Me, 9,°
19 ({1849); Central Maine Power co. v. Public Utilities

Commission, 163 A.2d 762, 156 Me. 295, 327 (1960). Such riparian
ownership rights could atitach to ownership of islands in a river,
which would go to the thread of the river’s channel on either
side of the island and the waters naturally in that channel.
Warren v, Westbrook Mfug, Co., 29 A. 927, 86 Me. 32 (18%3).

Ore part of the State Act’s legislative history addresses and
seems to adopt these common law riparian ownership rights, but
another part of the legislative history seems to rebut that
assurption; the enacted provisions do not address them either
way. The Maine Legislature’s Joint Select Comaittee noted
riparian rights in defining the boundaries of the Tribe’s
ownership rights but only if they were express in the original
treaties or operate by State law:

The boundaries of the Reservations are linited to those
areas described in the bill, but include any riparian or
littoral rights expressly reserved by the original treaties
with Massachusetts or by operaztion of State law. Any lands
acguired by purchase or trazde may include riparian or
littoral rights to the extent they are conveyed by the
selling party or included by general principles of law.
However, the Common Law of the State, including the Colonial
ordinances, shall apply to this ownership. The
jurisdictional rights granted by this bill {the State Act]
are coextensive and coterminous with land ownership.

Report of Joint Select Committee cn Indian Land Claims at 3.

The State could use other legislative history of the Act,
‘however, to argue for more restrictive boundaries. Maine rmight
point to another section of the Committee Report and asseri that
traditional riparian ownership rights do pot attach to Indian
island on the Reservation under the State Act:

The jurisdictional provisions relating to fish and wildlife”
use the term "side of a river or stream" which means the
mainland shore and not the shoreline of an island.

The Report of the Maine Joint Select Committee on Indian Land -
Claims at 2 [emphazsis added). This indicates legislative intent

to treat island riparian rights under the State Act differently

than mainlangd shore riparian rights under Steate Common LaV.

MT understand the "thread" of the river is roughly the niddle
of the river where the main channel flows.
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A further element of lack of clarity on the jurisdictional limits
of the Penobscot‘s ownership and suthority relates to the link
between water quality rights and riparian rights. Under Mzine
common law, water cual ty interests are a part of the property
interest of riparian owners. See Standton v. Trustess of St,
Joseoh’s College, 254 A.2d 597 (Me, 1969). It is not ebvious how
should this common law provision should be interpreted in light
of the State Act and legislative history and the Stilohen
decision. On the one hand, water guality interests might be
considered within the Penobscots’ property rights if the Tribe
has riparian rights because of their ownership of 1slancs in the
River; these water cuallty interests might therefore not be
subject to State jurisdiction. ©On the other hand, if the Tribe
does not have riparian rights becauses of the State hct’s
legislative history, even if the boundary of the Reservation is
in the middle of the river, the Penobscots might mot have the
jurisdiction to set water guality standards for the river,
especially with the State Act’s assertions of State jurisdiction.

Finally, the United States Supreme Court has noted there zre
significant complexities invelved in determining ownership of and
Jurisdiction over river beds, banks, and subnerged lands that are
on or near Indian Reservations. See, e.o., Montaznz v. U.S., 450
U.5., 544, 551~57 (1981). The ownership and jurisdiction
determinations can turn on, for example, whether the rivers are
navigable or nonnavigable, whether rights to river waters are
"necessary’ to make the Reservaticns "liveable,” zand how
particular Indian treaties should be lnternreted See id. at
551, 566 n.15, and 567-3B1,

Despite these elements of confusion about the physical boundaries
of the Reservation and the resulting Tribal jurisdiction, I
believe there is no dispute that some Penobscot Reservation land
and natural resources are under the jurisdiction of the Penobscot
Nation for purposes of the § 106 grant activities such as ’
nonitoring water gquality. This conclusion is further supported
by the Cooperative Agreement provisions noted below and by the
Penobscots’ § 106 application, which describes its intent to
develop a water pollution control program for the surface water
rescurces located on the Reservation.

I1f the Penobscots apply for other CWA programs or programs under
the Safe Drinking Water Act or other statutes, however, more
datailed descriptions of Reservation boundaries and of resources
affected by the statutory program, such as surface waters and
groundwater including sources of drinking water, would be
recuxred at the time the Tribe files its assertxon of tribal
}urzsdlctlon over such resources. This factual information would
be necessary in order to clarify whether or not the Tribe had
legal jurisdiction over the resources for purposes of the

particular EPA program.
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9. Jurisdiction and The Coovberative Agreement.

The Penobscots and Maine have entered into a cooperative
agreement that provides further support for the determination
that TAS status should be granted despite the jursidictional
cemplexities and unresolved issues noted .above.

The "Penobscot Indian Nation - State of Maine Agreement® of June
1, 1292 (the Agreement) provides for "a comprehensive program for
zonitoring the water quality of the Penobscot River ... through
izplementation of a Penobscot National Water Quality Monitoring
Program.'" The Agreement notes that the State is reguired to
maintain a water quality management plan (WQMP) for all surface
waters within the state, including the Penobscot River. The
Tribe and the State "acknowledge the desirability of the Nation
undertaking monitoring of the Penobscot River that meets or
exceeds the requirements of the State’s WOMP, and agree to work
in cooperation to incorporate the Nation’s efforts into the
overall State Water Quality program.*

The Agreement provides particular support for a2 § 106 TAS
determination ip that the Agreement provides that the Penobscots
and the State "acknowledge and agree this Agreement is contingent
on the receipt by the Nation of funding from EP2Z to carry out the
purposes of this Agreement.? .

In addition, EPA provided notice to the State of HMaine of the
Penobscots’ application fer TAS status, including a copy of the
Nation’s statement of the legal basis fer the Penobscots’
regulatory jurisdiction over its water resources, and the State
has not objected. The Cooperative Agreement also is evidence
that the State would not dispute the Tribe’s jurisdiction over
water resources for purposes of the 106 grant monitqring
activities. :

10, Jurisdictional summary.

An Indian jurisdictional analysis by EPA should be fact-specific
{with reference to a particular Tribe and State)} and function-
specific (with reference to a particular grant or progran
purpese). The analysis should start from the general fedaral
Indian law principle that Tribes "possess those aspects of
sovereignty not withdrawn by treaty or statute or by
implication.” Felix Cohen, Handbook of Federal Indiasn Law 231-32
(1982). As noted above, however, the State and Federal Maine
Indian Settlement Claims Acts present nearly unigue issues for
the jurisdictional analysis of the Penobscots’/ authority.!

Bjurisdictional analysis here may reflect not only the
Settlement Claims Acts, but also the unique and unsettled status
of Indian Tribes under federal law. On the one hand, Tribes are
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in The case of the Penobscots, both the legal boundaries cZ the
Tribe’s jurisdiction and the thslcal boundaries of the
Reservation presentc amblgultles at their edges, but I belisve
both also have an undisputed jurisdictienal core that cil early
SUpports a determlnatlon of treatment as a state status under CYA
5&18(2}(2) for purncses of a CWA § 106 grant for water gquality
monitoring.

I therefore conclude that the Penobscots have made the reguisite
showing of jurisdiction over Tribal water resources sufficient
fgr purposes 'of the § 106 grant. :

C. Capzbilityv to Administer Grant Procram: The Tribe "is
reasonably expected to be capable, in [EPA’s) 4dudement. of
carrving out the functions to be exercised in a mampner
consistent with the terms and purposes of [the CWA) and of
all spYlicable regulationsy.!®

The Penobscot Nation has successfully sought and operated several
environmental and publlc health grant programs, so that lt is
clear thart the Tribe is cazpable of operating environnent
programs on the reservation and meeting the reﬁul*eﬁent uﬁat the
Tribe be "reasonably expected to be capakle, in [EPA‘s) judgment,
of carrying out the functions to be exercised in a manner
asistent with the terms and purposes of [the CWA] and of all
abnilcable regulatlons“ CWA § 518(e)(3). Factors that may be
considered in determining that a Tribe has the requ;s;te skills
include: (1) the Trlbe s previous managerial experience; (2)
existing environmental or public health prograns administered by
the Tribe; (3) existing or proposed staff resources and staff
stability or continmity; (4) the Tribe’s accounting and
crocurement systems; and (5) mechanisms in place or available for
car*ylng out the executive, legislative, and judicial functions
of tribal government. Indian Tribes: Water Quality Planning and
Management, 40 CrR Parts 35 and 130, 54 Fed. Reg. 14354, 14356
(April 11, 1989).

The Penobscots have a well organized Natural Resources Department
with a Land Committee and a Water Resources Committee. This
department appears to EPA Region 1 be quite capable of organizing
and implementing a CWA § 106 pollution abatement grant. The

sovereign within certain areas. On the other hand, Tribes do not
have all attributes - of sovereignty and are not independent, as
evidenced by the trust relationship, in which the Federzal
government is to act in the Tribe’s interest. These issues
continue to evelve both in Agency policy and in judicial caselaw.

. HCWA § 518(e) (3), 33 USC § 1377(e)(3); 40 CFR §130.6{d) (3).
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Penobscots have had a water quality monitoring program in place
smnce‘Jung of 1989, which has conducted numerous studies on water
and wildlife conditions.

The Penobscots have also been successful in operating their
multi-media grant from EPA. The original grant was made in 1993;
in 1892, when the award was scrutinized by Federal officials,
additional funds were provided for a total of $152,1952.

The Tribe’s application contains a detailed description for the
assessment of surface and ground water needs and a general
protection preogram that would be operated by a trained staff of
professionals. 1In addition, the Penobscots have established the
necessary administrative and judicial systems to ensure the
program’s proper administration.

Over the last few years, the Penobscot Nation has successfully
sought and administered §3.25 million of grant funds from nine
grants. These grants include ones from the U.S. Department of
Interior’s Bureau of Indian Affairs for social sexrvices, wildlife
management, and real estatas services programns for grant funds
totalling $725,190. The Penobscots have also adninistered a $2
million grant from the U.S. Indian Health Services for a health
services program and a $200,000 grant from the U.S. Department of
Vocational Education for a vocational services program. The
Penobscots have already successfully administered other EPA
grants: a multimedia grant of $104,581 and a wetland protection
grant of $46,875. Finally, the Penobscot Nation has administered
state human service grants from Maine for children’s and
substance abuse issues that total $103,723.

Furthermore, the Penobscot Nation has in place a system of
accounting for federal grant funds which meets the standards
listed in 276.7 CFR Part 25 entitled "Standards of Grantee
Financial Management Systems." The Tribe has administered seven
Federal granits and two State grants for a total of about
$3,249,441 in grant funds.

I conclude that the Penobscots have made the regquisite showing of

‘capebility to administer a CWA § 106 grant.

o, The Tribe iz "recognized by the Secretary of Interior and
exercising fsicl governmental authority over a Federal
Indian Reservation"V

The Penobscot Nation i1s listed on the current list of federally
recognized Tribes established and maintained by the Secretary of
the Department of Interior. A current list is also kept at EPA

_headguarters.

CWA § 518(h) (2}, 33 U.S.C. § 1377(h)(2); 40 CFR §130.2(b).
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I conclude that the Penobscots have made the regquisite showing o7
being a federally recognized Tribe.

IV. Conclusion

For the. reasons noted above, I believe that the Penobscot Nation
has met the Clean Water Act § 518(e) standards for Treatment as a
State for the limited purposes of Clean Water Act (CWA) § 106
grant activities. . _ :

I recommend that the EPA Region 1 Regional Administrator
determine that the Penobscot.Nation has met the requirements to
be treated as a state under CWA § 518(e).(2) for and limited to
the purpose of receiving and administering a CWA § 106 water
guality monitoring grant.
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